Walter J. Burien, Jr.

P.O. Box 2112

Saint Johns, Arizona 85936

(928) 445-3532

IN SUPERIOR COURT FOR THE STATE OF NEW JERSEY

IN THE COUNTY OF MIDDLESEX

Walter J. Burien, Jr.,


]

INDICTMENT No. 06-02-00212





]

FILE No. 05002797



Defendant,
]



vs.




]








]

MOTION FOR RECONSIDERATION
THE STATE OF NEW JERSEY    
]                                    (Property Return)





]                    




Plaintiff.
]

HONORABLE JUDGE Dennis V. Nieves
______________________________]   








Petitioner submits the following MOTION FOR RECONSIDERATION of property return for the following good cause.

 In the Administrative action 06-02-00212 captioned above, the court for a specific charge of alluding sentenced Walter J. Burien, Jr., on August 4th 2006. 

PRESENTMENTS 

1. It was agreed on the day that the Plea bargain was entered that Defendant’s property taken by the East Brunswick Police from the cabinet of his Motor-HOME at the request of Defendant for safe keeping, namely a 9mm pistol, carry case, clips, clip pouches, and ammunition would be returned at the request of Petitioner to Arizona into the safekeeping of the firearms instructor of the Maricopa County Arizona Sheriff. A letter from the firearms instructor for the Maricopa Sheriff’s Office was provided to the court and Prosecutor to facilitate that purpose prior to the plea bargain being entered. 
2. After the fact of sentencing, when this Petitioner requested compliance from the prosecutor’s office for return of the property, they refused to comply “unless” they were provided with a court order to do so.
3. Petitioner filed a request for a court order, and the prosecutor’s office replied with a letter saying that the plea bargain said: “if approved” and they did not approve, so Petitioner’s request for a court order for return of the property was denied.
GROUNDS FOR THE IMMEDIATE RETURN OF THE PROPERTY

A. The Prosecutor’s office made a material misrepresentation to the court in support of their groundless claim for noncompliance in the return of the property.

B. This Petitioner was not going to sign the plea bargain offered unless his property was returned, “as is clearly allowed” by law to the Maricopa Sheriff’s department in the State of Arizona for safe keeping. Petitioner arranged for this to happen in advance before any agreement was entered. On the plea bargain the first attempt offered this Petitioner had the word per property return being “approved”, and this Petitioner said, “no word used that would create a contingency of future approval with the use of approved”, it is part of this agreement and it is “allowed” and already arranged for so, change the word to “allowed” as lawfully it was then and still is now, and I would sign it. The prior using the word “approved” was torn up and a new one drafted using the word “allowed”, and then with the terms now specified and arranged for in advance, I signed it.
C. The Prosecutor in her reply letter to the court, it appears in an attempt to materially misrepresent the plea bargain entered into presented a copy of the correct plea bargain that had the word “allowed” but then in the Prosecutor’s letter to the court made the materially misrepresented the word as approved and noted they did not approve.
D. As the court is well aware, a direct material misrepresentation by the prosecutor in doing so invalidates any claim or standing they may have had. In fact such a flagrant material misrepresentation is grounds to have the entire conviction thrown out and expunged with clear cause.
E. When I received this letter from the Prosecutor’s office presented to the court by mail a month after it was filed with the court, I saw this material misrepresentation at first look and called the court, Hon. Judge Nieves’s office and brought this to the attention by phone conversation to the secretary and legal assistant of Judge Nieves.
F. Upon receipt of the denial of return of the property, it became obvious to me that the court was relying on the Prosecutor’s material misrepresentation of the word “approved” over what was the reality of the agreement having the word “allowed” as it was.

Whereby this Petitioner requests reconsideration from the court and moves the court to grant Petitioner’s request, in compliance with the plea bargain entered, and that the property be returned expediently to the Maracopa, Arizona Sheriff’s department as was arranged, “allowed”, and agreed to prior to sentencing.


Additionally, if in and at the court’s discretion and upon review of the premises with the court seeing it to be just and proper due to the prosecutor’s clear material misrepresentation to the court, Petitioner moves the court to vacate the conviction of this Petitioner and expunge the record of the same.

Respectfully submitted this 11th day of April 2009.

              





_____________________________________




      Walter J. Burien, Jr., by special limited appearance

ORIGINAL of the foregoing Mailed US 1st Class Mail this

11th    day of April, 2009, TO:

MIDDLESEX COUNTY Superior Court                      

CLERK OF THE COURT 

PO Box 964                          


1 JFK Square                                                                                         

New Brunswick, NJ 08903

COPY of the foregoing sent US Postal Mail this 11th day of April 2006, 

US 1st Class Mail to:

Robyn K. Brown – Assistant Prosecutor

THE MIDDLESEX COUNTY PROSECUTOR’S OFFICE

25 Kirpatric Street, 3rd Floor

New Brunswick, NJ 08901

 By WJB
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