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	IN THE SUPERIOR COURT OF THE STATE OF ARIZONA





	IN AND FOR THE COUNTY OF  MARICOPA





In Re the  Marriage  of:			)


						)	 No. DR 2000-090543


WALTER J. BURIEN,			)	     


						)


		Petitioner,			)	


						)


and					)	HEARING MEMORANDUM


			 	 		)	


DEBBIE C. BURIEN,			)


						)	


Respondent.			)	(Honorable Judge Udall)


�						)





		Petitioner / Father, through counsel undersigned, hereby submits the following Hearing Memorandum pertinent to the temporary orders hearing scheduled for February 21, 2002.


I.		Factual Background.


		This case has an extensive procedural history going all the way to the Court of Appeals and back.  The most salient facts are as follows:


		The parties are the parents of two children, one of whom was born while the matter was pending.  The older child, J.J., has been placed with Father for approximately the last two years by order of Judge Mundell.  The younger child was born approximately two months after Judge Mundell’s order placing John with Father.


		This matter was originally set for a final hearing before the problems that sent the matter to another county, then to the Court of Appeals and then back to this Court.  Although several different judges have heard the matter, the bottom line, in light of A.R.S. § 25-403, is remarkably simple.  If the Court focuses on the simple undisputed facts, the procedural morass dissipates, and the Court’s custody decision is quite simple.


II.	Custody of  J.J.


		This child has been with Father since his infancy by order of Judge Mundell.  Mother abandoned him a few short weeks prior to the hearing before Judge Mundell.  As the younger child had not yet been born, Judge Mundell’s order only covered the boy.


		Since entry of that order, Mother’s interest in this child has steadily waned.  Despite an open door, Mother has made no effort to see the child for approximately the last nine months.  Mother’s conduct, coupled with the duration of the current order, should give this Court no reservation in entering a permanent custody order with respect to this child.  The child’s placement since his infancy should be confirmed by this Court, and there is no need to delay.


Custody of Gloria.


		The Court’s decision regarding custody of the younger child turns on the factors set forth in A.R.S. § 25-403.  A consideration of these factors leads to an award of primary custody with Father.


Wishes of the parents.	


Apparently, both parents are asking for custody of Gloria.


Wishes of the child.


The child is an infant and is too young to express any wishes either direction.


Interaction of the child with parents, siblings and any other person.


	This factor is significant.  Mother is residing with her mother, who is an alcoholic and who is involved in a long-term histrionic relationship with her current husband.  Mother was born with fetal alcohol syndrome, which she obviously suffered from her mother’s doings.  Mother’s step-father, who also lives in the same home with her, is oddly enough one of Mother’s biggest fans as a topless dancer.  Her own stepfather has gone great distances to watch her strip and give her tips.  To say the least, this is a strange situation that seriously calls into question the child’s best interests.  It is strongly against the child’s best interests to reside in a household full of such problems.


	Father, on the other hand, is the custodial parent of the older child, J.J..  Mother has shown no interest in parenting J.J. for over nine months.  Father strongly believes that it would be in both children’s best interests to be together and to look to each other as playmates, siblings and friends on a daily basis.


The child’s adjustment to home, school and community.


	Father enjoyed a regular and good relationship with his daughter before Mother unilaterally cut off the contact.  Although Father has not seen the child in some time, there is a strong bond, and the child would not have difficulty returning to her Father’s care, this time as a primary residence.


The mental and physical health of all individuals involved.


	This factor is also significant in favor of Father.  Mother suffers from problems such that the pediatrician at the hospital attending Gloria’s birth raised serious inquiries into her ability to parent.  She abandoned the parties’ older child a matter of weeks prior to a pending court hearing.  When J.J. was taken from Mother and placed with Father by Judge Mundell, J.J. had several infections including in his eyes and nose.  His head was deformed, apparently having suffered some trauma as an infant with Mother.  However, witnesses will testify that the child has thrived since being placed with Father.  In short, Mother has displayed remarkable instability.       


Which parent is more likely to allow the child frequent and meaningful contact with the other parent.


	This factor weighs perhaps most strongly in favor of an award of custody to Father.  Mother has displayed an endless stream of alienation that leaves no question as to this consideration.  Mother signed an affidavit admitting that she falsely sought an order of protection just to take the child from Father and his life a “living hell.”  Her actions in denying Father any contact with Gloria over the last several months leave no doubt as to her alienation.  When Gloria was born, Mother deliberately left Father off of the birth certificate and signed the birth certificate under her maiden name just to keep Father from the child.


	For the reasons set forth herein, which will all be corroborated at the hearing, Father respectfully requests that he be awarded custody of the minor child Grace.


			Dated this ___  day of February, 2002.


						GILLESPIE & ASSOCIATES, P.C.





						_____________________________________								DeeAn Gillespie				








 Copy of the foregoing mailed this


______day of February, 2002 to:





Barbara Fuqua


Whitehead & Associates


3030 North Third StreetSuite 1000


Phoenix, Arizona  85012


Attorney for Respondent





_____________________
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