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						)
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 						)	 				 							)	HEARING MEMORANDUM
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						)


						)	 


						)	


Person under 18 years of age		)	(Honorable Richard Anderson  )


						)	








	 WALTER BURIEN, Father, through undersigned counsel provides the following Hearing Memorandum, to be considered by this Honorable Court in anticipation of the Decenber 12, 2001 hearing.


	NATURE OF HEARING:


	 This matter comes before the Court with a request that a change of custody in the Matter of DO95038 be consolidated with the Dependency Hearing brought by the State of Arizona.  (JD 2001-0024).  The State does not oppose consolidation.








 BACKGROUND:


In the dissolution proceedings originally before the court, the court on severely contested grounds, (as alleged by the Mother and subsequently investigated by both the police and Child Protective Services and dismissed as without any basis upon which to take any action) granted custody to the Mother and supervised visitation with the father.  This was the court’s first mistake. The Mother’s subsequent actions (including the use of amphetamines and living with the children in the forest out of a van) and failure to provide for her children subjected the children to potential danger and harm. As a result of the Mother’s inability to care for the welfare of her children, CPS has placed Allyson and her sister in a series of foster homes to which Allyson has been unable to mentally or physically adjust. This has been the second, third, fourth, fifth and sixth mistakes made by the system that is supposed to protect both the physical and mental welfare of this child.  


The father has taken all steps required by CPS to establish that he is a fit parent to take care of his daughter.  He has undergone drug tests which have consistently come back negative and undergone psychological evaluations. In addition he is currently and properly raising a two- year old well adjusted child. 


Initially, CPS has taken the position that the child should be returned to the father but over a period of time after placing the child in still another (the sixth) foster home within four (4) months, in order to foster a smooth transition back to her father’s custody. 


This approach would repeat prior mistakes, exposing the vulnerable child to yet another foster home to which she would need to try to adust.  Her failure to adjust to her prior placements should be ample evidence that this approach to her welfare should not be repeated, especially when the obvious alternative and more permanent alternative exists. 


The Mother of the child has previously objected in open court to exposing this child to additional strangers. This objection would appear to apply to the desire of the CPS to expose Allyson to still another set of strangers.


RECOMMENDATION OF THE EXAMINING PSYCHOLOGIST. 


Dr. Karen R. Sullivan, recently completed a complete Psychological examination of the father. In that report she states that “CPS Case Manager Kris Davidson, referring to minor child, ....is in need of an adult parent and consistency.”� This recommendation by CPS would appear to emphasize the need to refrain from subjecting this child to yet another foster home in which she will have to undergo yet another physical, emotional and mental short-term adjustment. As a result of the most recently completed psychological examination, willingly submitted to by the Father, Dr. Karen R. Sullivan, has recommended to the court that the child be returned to the custody of her father. 


MR. BURIEN’S PARENTING SKILLS.


The father’s parenting skills have been observed by Dr. Sullivan and Helen Dimmer, Catholic Social Services Parent Aide.  Dr. Sullivan reported the following observations:


“During the evaluation with Dr Fox, Mr. Burien completed two self-reporting parenting inventories: the Child Abuse Potential Inventory and the Parent-Child Relationship Inventory.  The results of both inventories were within the normal range suggesting that he is not prone to physical abuse of a child and that his attitudes toward child rearing are within the normal range.�





Dr. Sullivan also personally observed Mr. Burien’s parenting skills and noted in her report:


“Mr. Burien was observed in my office with his two year old son, JJ.  JJ is a quiet, well-behaved young boy.  He played quietly in my office, but, as is normal for his age, he would become inquisitive about objects in my office.  Mr. Burien appropriately set limits for him and paid appropriate attention to him, seeing to his needs as they came up. �





Dr. Sullivan also spoke with Helen Dimmer, who observed the supervised parental visitations between Mr. Burien and his daughter.  In quoting the observations of Helen Dimmer, Dr. Sullivan stated:


“Ms. Dimmer stated that she has no concerns about Mr. Burien’s parenting of Allyson during the visitations.  At time Allyson was slow to warm up to her father, but Ms. Dimmer thought this was due to the negative feedback she received from other relatives. Mr. Burien handled her initial coolness well, approaching her slowly.  After a short period, Allyson would be fine with her father.  Ms. Dimmer noted that Allyson and her brother JJ played well together and that Mr. Burien dealt with them both equally and handled any problem between the two well.  She further noted that Mr. Burien was generally on time for the visitation and that if he was to be late, he would call. He was polite and interacted with Ms. Dimmer.”�





In a further comment about Mr. Burien’s parenting skills, Dr. Sullivan notes:


“Mr. Burien provided several references for himself.  All of the references were positive.  Several of the references had experienced Mr. Burien with his son and stated that his parenting skills were very good.”�





MR. BURIEN’S HOME.


The court nor CPS need to be concerned about the physical environment maintained by Mr. Burien.  Dr. Sullivan stated:


”Mr. Burien provided this examiner with pictures of present home. The home is spacious and appeared neat, clean, and more than adequate for the family.  He indicated that his residence is close to an elementary school.� 








DR. SULLIVAN’S FINAL RECOMMENDATIONS


Dr. Sullivan’s final recommendations are set forth in her report and set out herein for the convenience of the court. They are:


That Allyson be placed with her father on a trial basis;


That Allyson is placed in on-going, weekly psychotherapy to monitor her progress at her fathers and help her adjust to the changes as well as feelings of separation from her mother and older sister;


That Mr. Burien participate in a regular program of parenting skill training:


That Allyson maintain consistent contact with her mother;


That Allyson’s placement plan be reviewed at the end of the present school year with input from her therapist and the parenting class instructor:





CONCLUSIONS





Under the current status of the law, the facts and the opinions and recommendations of Dr. Sullivan the following allegations are clearly demonstrated:


1.	 Dependency does not exist if minimally adequate parenting is available


2. 	Mr. Burien is a father who has demonstrated substantially more than minimally adequate parenting skills. as evidenced by the battery of psychological test administered to date and first-hand observations of both professionals and acquaintances. 


That Mr. Burien possesses an adequate residence to house himself and his children and provide access to a nearby school.


RECOMMENDATIONS.


There is ample evidence before this court to enter the appropriate orders that will break the cycle of placing this child in numerous foster homes and transfer immediate custody to her father.


Mr. Burien has evidenced the ability, willingness, and desire to adequately parent and provide for his daughter.  He has evidenced skill in the raising of his infant son. He is not (nor is any parent) perfect, but he is able and willing to abide by the following guidelines and respectfully requests the court to enter the appropriate orders, to wit:


1.	Follow the recommendation of Dr. Sullivan and immediately place the child in the temporary custody of her father.  This should be done in order to avoid subjecting the child to still another and sixth temporary placement and to permit the father and the child to more closely bond over the Christmas holidays. Allyson would be given the opportunity to attend her local school for a few days before the December break and have something to look forward to in returning to school in January. In order to facilitate an orderly and less stressful transfer of custody, Ms. Helen Dimmer, Catholic Services Parent Aide is willing to transport Allyson, spend the night and return the next day.  Allyson is very comfortable with Ms. Dimmer and this represents a real opportunity to ensure the least traumatic transition possible. 


2.	That the CPS be ordered to immediately provide copies of Allyson’s birth certificate and health records required for her to be admitted into school.


3.	That Allyson be provided periodic psychotherapy to monitor her progress and her adjustment to the establishment of a permanent home and separation from her mother and sister. 


4.	That because all references to his parenting skills as observed by Dr. Sullivan, Helen Dimmer, Catholic Social Services Parent Aide and others have been positive, and that no specific parenting skill has been identified as either lacking or in need of corrections, that the recommendation for Mr. Burien to attend ongoing parenting classes be modified to require him to attend parenting classes only for those specific parenting skills that are observed to reasonably lacking or in need of specific improvement.  To immediately require Mr. Burien to be gone from the presence of his children and provide baby sitters to attend parenting classes where no specific need has been identified would simply encroach on the time that the parties can spend together to make the transition less traumatic and the feelings in Allyson of  the permanency of her new home more secure.


5.	That Allyson initially maintain consistent, but supervised contact with her mother as initiated by the mother and as provided by the State, as it has been observed that Allyson “receives negative feedback (about Mr. Burien) from other relatives.”�  This should be required until at least the end of the school year in order to facilitate the orderly and transfer of custody and the emotional adjustment of Allyson to the change.


6.	That Allyson’s placement be reviewed at the end of the school year with input from her therapist and school teachers, and if no obvious problems have developed, that this matter and the jurisdiction of the CPS be dismissed.





	RESPECTFULLY SUBMITTED this 	 day of � TIME \@ "MMMM d, yyyy" �December 11, 2001�.





						Gillespie & Associates, P.C.








												


						DeeAn Gillespie


						Attorneys for











Copies  of the foregoing FAXED and/or


mailed this______ day of December 2001.


 


Judge Richard Anderson


Division I


3505 West Hwy 260


Camp Verde, AZ  86322


FAX:  520-567-7724
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Susan J. Gebhard


Assistant Attorney General


1523 W. Gurley


Prescott AZ  86305


FAX:  520-443-7745





David Wilson


Yavapai County Courthouse Box


100 E. Union St.


Prescott, AZ 86303


Attorney for the Children


FAX:  520-778-6743





C. Eileen Bond


Yavapai County Courthouse Box


122 N. Cortez, Ste. 212


Prescott, AZ 86301


Attorney for the Mother


FAX:  928-771-1764





Maggie Fega


CASA Program Coordinator


10 South 6th Street


Cottonwood, AZ  86326





Foster Care Review Board


1501 W. Washington


Phoenix, AZ  85007-3330





Kris Davidson


1509 A. West Gurley


Prescott, AZ  86305


CPS Case Manager


FAX:  928-778-6587 
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