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DeeAn Gillespie  #009987

GILLESPIE & ASSOCIATES, P.C.

7319 North 16th Street, Suite 100

Phoenix, AZ  85020

Telephone:  (602) 870-9700

Attorneys for Petitioner            


IN THE SUPERIOR COURT OF THE STATE OF ARIZONA


IN AND FOR THE COUNTY OF MARICOPA

In Re the  Marriage  of:


)







)
 No. DR 2000-090543

WALTER J. BURIEN,


)
     







)



Petitioner,


)
MOTION TO STRIKE RESPONDENT’S







)
CLOSING STATEMENT PURSUANT TO 

and




)
ARIZ. R. CIV. P. RULES 11(a) and 12(f)




 
 

)


DEBBIE C. BURIEN,


)

(Matter Under Advisement) 







)


Respondent.


)
(Assigned to the Honorable Judge Anderson)

​





)


Pursuant to Ariz. R. Civ. P. Rules 11(a) and 12(f), Petitioner (“Father”) hereby files his Motion to Strike Respondent’s Closing Statement. This Motion to Strike is necessary to cure several inaccurate statements of fact that are wholly unsupported by the Record. Accordingly, Father moves this Court to strike Respondent’s Closing Statement to the extent it is unsupported by the Record, and further moves this Court to impose additional sanctions the Court deems necessary and appropriate. Father’s Motion is supported by the Memorandum of Points and Authorities attached and incorporated herein.




RESPECTFULLY SUBMITTED this ______ day of December, 2004.








GILLESPIE & ASSOCIATES, P.C.








____________________________________








DeeAn Gillespie








Attorneys for Petitioner





MEMORANDUM OF POINTS AND AUTHORITIES

I.
Respondent’s Closing Statement Is Not Grounded in Fact
Ariz. R. Civ. P. Rule 11(a) applies to “every pleading, motion, and other paper of a party represented by an attorney,” and states that “[t]he signature of an attorney or party constitutes a certificate by the signer that the signer has read the pleading, motion, or other paper; that to the best of the signer’s knowledge, information, and belief formed after reasonable inquiry it is well grounded in fact and is warranted by existing law . . . .” (emphasis added). In the present case, Respondent’s Closing Statement is not grounded in fact and is not supported by admissible evidence. Furthermore, counsel for Mother does not cite to the Record at any time to support her arguments. Some of the following examples illustrate that Respondent’s Closing Statement is not grounded in fact:

(1) Mother’s allegations on page 3 of her Closing Statement (¶¶ 21-24) are unsupported by the Record. Contrary to Mother’s assertions, Father did seek to make contact with Mother to see his daughter Gloria. In fact, Father visited Gloria just hours after her birth as evidenced by the picture of Father holding the newly born Gloria in the hospital (attached and incorporated herein as Exhibit 1).
(2) Mother’s allegations on page 4 of her Closing Statement (¶¶ 10-18) are also unsupported by the Record. There is no credible evidence that Father chain smokes around the children. In fact, Mother testified only that she has seen Father smoking while exchanging the children. However, she did not testify that she has seen Father smoking around the children, in the car, or in Father’s home.
(3) Paragraphs 19 to 28 on page 4, and paragraphs 1 to 17 on page 5 of Mother’s Closing Statement are riddled with inaccuracies, misleading facts, and accusations that are nowhere supported by the Record. First, Father only has one child (Allyson) with Robin Arrowwood; the other child (Lindsey) is from a different father. Second, counsel for Mother blatantly mischaracterizes the results of the expert evaluations that were provided in the Arrowwood matter. Mother omits that each of the evaluators concluded that Father was fit to be a parent and further found no reason to believe that Father would be abusive physically, emotionally, or sexually. Third, Father only has visitation with the younger (Allyson) of Ms. Arrowwood’s two children because the younger child (Allyson) is Father’s only child with Ms. Arrowwood.

(4) Mother’s allegations on page 8 of her Closing Statement (¶¶ 3-8) are wholly unsupported by the Record. In fact, Father has only called CPS on one occasion—and that occasion was in response to a third party that notified Father of possible improper touching of Gloria’s bottom.

(5) Mother’s assertion on page 9 of her Closing Argument that she has an “average intelligence” is supported by nothing more than Mother’s own biased testimony. The Record actually reflects that Mother has an IQ of 40 (far below average), and that Mother could not take care of her children without the help of others, including her mother and stepfather. 

(6) Mother’s assertion that JJ’s speech difficulties are a result of Father’s neglect (pp. 9-10 of Respondent’s Closing Statement) is unsupported by the Record. Rather, the Record reflects that, when JJ was an infant, Mother severely neglected him, causing injuries that resulted in JJ’s head deformity.

(7) Mother’s assertion that Father should have an annual income of $72,000 is wholly unsupported by the Record. Furthermore, Father has not paid for any attorney’s fees in this case or the previous case, as counsel for Father accepted the case pro bono.

II.
Respondent’s Closing Statement Contains Immaterial, Impertinent, and Scandalous Matters.


Ariz. R. Civ. P. Rule 12(f) provides that “the court may order stricken from a pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.” (emphasis added). In the present case, Respondent’s Closing Statement contains several statements and allegations that are immaterial, impertinent, and/or scandalous. Some of the following examples illustrate Mother’s propensity to refer to matters prohibited by Rule 12(f):  

(1) Mother’s allegations on page 3 of her Closing Statement, (¶¶ 1-13), have already been heard by Judge Mundell in a previous proceeding in Prescott, Arizona. In that proceeding, Judge Mundell heard Mother’s allegations, weighed them, and issued an order granting full custody to Father. In addition, (as counsel for Mother admits), Judge Udall later found in his temporary orders that Father had been the primary caretaker of JJ since the time of his birth. Accordingly, the allegations made by Mother in her Closing Statement are now immaterial and impertinent, and should be precluded by the doctrine of collateral estoppel. 

(2) Any reference by Mother to the CPS records in the Arrowwood case should be stricken from Respondent’s Closing Statement. (See pp. 4-7 of Respondent’s Closing Statement). For several reasons, these records are irrelevant to the present case. First, the records do not involve the children at issue in this case. Second, the records have already been weighed by Judge Udall in a prior proceeding. Thus, any consideration of the records should be precluded by collateral estoppel.

(3) Paragraphs 9 to 25 on page 8 of Respondent’s Closing Statement are largely immaterial and impertinent to this Court’s consideration of the parties’ custody dispute. The allegations contained in these paragraphs are merely proof that Gloria’s grandparents, especially Mr. Fuller, are a significant source of tension between the parties and should be ordered by this Court to avoid all contact with Father, especially during child exchanges.

(4) Mother’s allegations on page 9 of her Closing Statement (¶¶ 1-13) are immaterial, impertinent, and in some cases, merely scandalous. Counsel for Mother has not cited any portion of the Record on any occasion to support her allegations that Father has “documented mental health issues” and a “personality disorder.”


WHEREFORE, Father prays for the Court's Order as follows:


1.
Strike Respondent’s Closing Statement in its entirety or, in the alternative, 

2. Strike all statements of fact and allegations that are unsupported by the Record or, in the alternative, 

3. Order Respondent to amend its Closing Statement by providing citations to the record that support each of the facts and allegations made in the Statement.


RESPECTFULLY SUBMITTED this ____ day of December, 2004.







GILLESPIE & ASSOCIATES, P.C.

_________________________________ 







DeeAn Gillespie







Attorneys for Petitioner

COPY of the foregoing mailed 

this ______ day of December, 2004, to:

Troy L. Brown

Attorney for Respondent

1811 South Alma School Road, Suite 240

Mesa AZ 85210

_________________________________
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