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GILLESPIE & ASSOCIATES, P.C.


7319 North 16th Street, Suite 100


Phoenix, AZ  85020


Telephone:  (602) 870-9700


Attorneys for  Petitioner            











	IN THE SUPERIOR COURT OF THE STATE OF ARIZONA





	IN AND FOR THE COUNTY OF YAVAPAI





In Re the  Matter  of:			)


					)	 No. DR2001-0577


DEBBIE C. WATTON,		)	     


	Petitioner 			)	


					)


and					)	MOTION TO DISMISS


			 	 	)	


WALTER J. BURIEN, JR.,		)	


Respondent			)	(Honorable Judge Hinson, Pro Tem)


�					)





	Respondent (Father) hereby moves pursuant to Rule 12(b), A.R.C.P. that this Court dismiss the above-captioned matter with prejudice.  Respondent has not been served within the time prescribed by Rule 4.1, A.R.C.P.  Further, Petitioner’s filing is a duplicitous attempt to forum-shop.  A custody matter concerning the child who is the subject of this action has been pending for some time in Maricopa County.  Petitioner attempted to transfer the venue of that case to Yavapai County, which the Court of Appeals held was improper.  Rather than abide the Court of Appeals’ order that the matter continue in Maricopa County, Petitioner simply filed this action here in a wholly improper attempt to circumvent previous orders and find a forum more to her liking.  This motion is supported by the accompanying Memorandum of Points and Authorities.


		Dated this ___ day of January, 2002.


						 GILLESPIE & ASSOCIATES, P.C.





						_____________________________________							DeeAn Gillespie


MEMORANDUM OF POINTS AND AUTHORITIES


I.	Service of Process Is Insufficient.


	On December 11, 2001, this Court held that the curious affidavit of service on record in this matter did not establish personal service on Respondent. 


	This action was originally filed on July 9, 2001.  Accordingly, Petitioner had until November 9 to serve Respondent pursuant to Rule 4.1 A.R.C.P.  For this failure, the action should be dismissed.


II.	The Action Is Properly Pending in Maricopa County.


	In light of the action pending in Maricopa County and in light of the Court of Appeals’ decision in that case, this action should be dismissed with prejudice.


	More than a year before this action was filed, Petitioner and Respondent were both involved in a Maricopa County action regarding the custody of the minor children who are the subject of this action.  Judge Roberts dismissed the divorce action on evidence that Petitioner and Respondent had not obtained a proper marriage license.  This dismissal occurred approximately two months after the Court of Appeals confirmed that Mother had waived her ability to challenge venue in Maricopa County.  In doing so, Judge Roberts gave Father time to file a new appropriate action to address the custody proceeding.  Father complied, and the matter is pending and currently scheduled for hearing on February 21, 2002 at 8:30.  (Exhibit A)


	While the Maricopa County action was pending, Mother moved at the last minute to transfer venue to Yavapai County.  Father challenged this action before the Court of Appeals, which held that the transfer of venue was improper.  The Court of Appeals specifically remanded the case to the Maricopa County Superior Court for proceedings consistent with its order.  (Exhibit B)


	Shortly after the Court of Appeals’ order rejecting the venue of Yavapai County, Mother by all appearances simply back-doored this Court, the Maricopa County Court and the Court of Appeals by filing this action.  Obviously displeased with the Court of Appeals’ ruling, Mother chose simply to file her own action rather than obey the Court of Appeals’ mandate continuing the case in Maricopa County.


	The issue of proper venue is res judicata and the law of the case.  The Maricopa County action, which was filed long before this action, is the proper action to resolve the parties’ dispute.  Further, there can be no question that Mother’s attempt to pull this Court into the mess can only be construed as improper forum shopping.  Rather than obey the Court of Appeals’ mandate that the action continue in Maricopa County, Mother simply took it upon herself to file this action.


	This conduct is wholly improper, and the Court should not condone it.  


	Inasmuch as this action clearly has to be dismissed for improper service, it should be dismissed with prejudice in favor of the Maricopa County action.  Mother will doubtless argue in response that the Court of Appeals did not strictly hold that Yavapai County is not the proper venue.  However, this argument presents a distinction without a difference.  What the Court of Appeals clearly held was that the Maricopa County action was the proper action and that Mother had lost her ability to remove the case to Yavapai County.  


	To allow this action to proceed would permit the very result that the Court of Appeals specifically held improper.


III.	The Court Should Enter Appropriate Sanctions.


	Mother’s conduct in this case is reprehensible and should not be condoned.  Her very filing of this action defies the Court of Appeals’ order keeping venue in Maricopa County.  Obviously, she filed this action in an effort to obtain the very result that the Court of Appeals forbade. 


	When this Court held that Father was not properly served, Mother inexplicably responded to Father’s motion – more than two months after the motion was filed, more than one month after her response was due, and more than two weeks after this Court had already ruled.  In this response, which was spurious and moot at best, Mother repeatedly accused Father of “outright” lies.  This is very strong language from a party who clearly filed her action in a bad faith attempt to accomplish what the Court of Appeals proscribed.  


	A review of the file and the Court of Appeals’ ruling proves that, if anyone was dishonest before this Court, it was Mother.  For example, Mother alleged that she had mailed the application for default to two separate addresses.  However, the mailing certificate only shows one address – a P.O. Box.  


	Most blatantly, Mother alleges, “There was no other litigation in the courts of any other county of this state at the time of the filing of this Petition.”  This statement is blatantly untrue.  This action was filed on July 9, 2001.  The Court of Appeals had remanded the case to Maricopa County approximately three weeks previously, on June 14, 2001.  


	The statements made by Mother and her attorney are not just the typical he-said-she-said rhetoric to which a litigant may attach the accusation of “lies”; to the contrary, Mother’s statements are readily ascertainable to be false.  This is not accusation; this is fact.


	Mother’s actions in attempting to circumvent the Court of Appeals and in making false statements to the Court are strong grounds for sanctions pursuant to Rule 11, A.R.S. § 25-324, and § 12-349.  The Court should not condone such civil disobedience.


	WHEREFORE, Respondent respectfully requests that this Court dismiss with prejudice the above-captioned matter and award him his reasonable fees incurred herein as sanctions.


		RESPECTFULLY SUBMITTED this ___ day of January, 2002.


				Gillespie & Associates, P.C.





									


				DeeAn Gillespie


				Attorneys for Respondent / Father


	





		


 Copy of the foregoing mailed this


______day of January, 2002 to:





Douglas S. Younglove, Esq.


Whitehead & Associates


3030 North Third StreetSuite 1000


Phoenix, Arizona  85012


Attorney for Respondent





_____________________
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