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TO THE HONORABLE JUDGE OF SAID COURT:





APPLICATON FOR 


THE EXTRAORDINARY WRIT OF HABEAS CORPUS





	WALTER J. BURIEN, JR., FATHER, hereafter Burien or Father, files this Application for the EXTRAORDINARY WRIT OF HABEAS CORPUS and here proceeds to secure the release of your applicant, John Joseph Burien, hereinafter Applicant or JJB,  who is presently restrained of his liberty as the result of the issuance of an "ORDER OF PROTECTION-CASE NO. DO991131"  a true copy of which is attached and marked “Exhibit A", the same being issued by the presiding Judge of The Yavapai County Court at Law Judge Protem on or about 8 December 99.  Father will show that the Applicant is entitled to Habeas Corpus relief and that the Judgment of Order of Protection are VOID for the following reasons:


I.


 JURISDICTION


1.	As jurisdictional authority for this application for the Extraordinary Writ of Habeas Corpus and the same being signed and then filed and presented to this court by Burien, the Father, relies upon the Constitution and laws of the United States of America especially the Federal Bill of Rights; the Constitution and laws of the State of Arizona especially the Bill of Rights as stated in Article I thereof; the ancient common law respecting Writs of Habeas Corpus; the Arizona Criminal Code of Procedure  respecting Habeas Corpus, and Articles, respecting the Defendant’s Right to the Assistance of Counsel.  Collectively, these statutes are binding on this court and, inter alia, provide that, 





"The writ of habeas corpus is the remedy to be used when any person is restrained in his liberty." See: TCCP, Art. 11.01 and





"The Court of Criminal Appeals, the District Courts, the County Courts, or any Judge of said Courts, have power to issue the writ of habeas corpus; and it is their duty, upon proper motion, to grant the writ under the rules prescribed by law." See: TCCP, Art. 11.05, and 





"The writ of habeas corpus shall be granted without delay by the judge or court receiving the petition, unless it be manifest from the petition itself, or some document annexed to it, that the party is entitled to no relief whatever." See: TCCP, Art. 11.15.  (underline and bold type emphasis is added to the original)








II.


FATHER AUTHORIZED TO PETITION FOR RELIEF


2. 	Father, Walter J. Burien, Jr., has signed the instant Application and lodged the same with the clerk of this Court in contemplation of this Court granting Father’s previously filed Request for Leave to File this Application. Further, Father seeks to hereby present this petition to this Honorable Court pursuant to the authority of Articles that state, to wit: 





"Either the party for whose relief the writ is asked, or any person for him, may present a petition to the proper authority for the purpose of obtaining relief." Art. 11.12, and





"The word applicant, as used in this Chapter [11], refers to the person for whose relief the writ is asked, though the petition may be signed and presented by any other person." Art. 11.13. [emphasis added].


 


3. 	 For example, in Lehmann v. Lehmann, 537 SW2d 131 (Civ.App. - Ft. Worth), May 7, 1976, the court upheld and acknowledged the statutory and common law right of presentation by Father, to wit: 





"In proceedings on habeas corpus the applicant for the writ is the person for whom relief is sought by reason of his being illegally confined or restrained within the district or county, and it is of no importance that the petition for the writ is signed and presented by some other person. " Lehmann at 132, citing 27 Tex.Jur. 2d, p 723, "Habeas Corpus, Sec 46: In general, Who may apply." [emphasis added].





4.     Further, the Father calls the attention of this Court to the authority of Ex Parte Williams, 630 SW2d 803, 804 (Tex.App. San Antonio - 1982) which in pertinent part states that:





"We hold that to deny [a] hearing . . . constitutes an arbitrary and unreasonable action, as does the denial of habeas corpus relief without a hearing." Id. Ex Parte Williams, 804.





III.


FATHER’S REQUEST FOR CONSIDERATION





5.        Father request the consideration of this Court as to Father proceeding within his own proper person without aid of counsel pursuant to the rule of law established in Hughes v Rowe,  (1980) 449 US 5, 9; 101  S.Ct. 173, 176.











IV.


APPLICANT, JJB, IS IN ACTUAL NON-CUSTODIAL CUSTODY


6.	Applicant's liberties are currently restrained by reason of JJB presently being in the actual custody of the Prescott City, Police Department or the Non-Custodial Mother and is presently physically some where in Yavapai County, Arizona as result of the Order of the Protem Judge of the Yavapai County Court.  In lieu of a copy of documents in addition to and other than the Order of Protection as set forth in “Exhibit A”, supra and attached, Father respectfully request this Court to take Judicial Notice of the contents of the file jacket in the case of YAVAPAI SUPERIOR COURT ORDER OF PROTECTION, No. Do. 991131 presently pending, for post judgment proceedings, before the Yavapai County Court.  This Order of Protection is the case from which the present change of custody from the Father into the hands of the non-custodial Mother arose.





V.


 BACKGROUND


7.      A review of the known relevant facts respecting this application for the Extraordinary Writ of Habeas Corpus are as follows:





 


VI. 





APPLICATION FOR


 THE EXTRAORDINARY WRIT OF HABEAS CORPUS


8.	Walter J. Burien, Jr., Father on this application for Extraordinary Writ of Habeas Corpus, requests of this Court that this Application be in all things granted and further requests this Honorable Court to issue the Extraordinary Writ of Habeas Corpus directed to the Sheriff of Yavapai County, Arizona and/or any other person into whose custody, actual or constructive, your Applicant,  JJB,  has been or may be remanded, to produce the person and body of your Applicant,  JJB, in and before this Honorable Court at a date and time certain, in a manner consistent with the Rule of Law established by the Articles of the Arizona Code of Criminal Procedure, so that a statutorily sufficient adjudicatory hearing may be held to determine the propriety, if any there be, for the restraint upon the person and liberty of  John Joseph Burien, the Applicant.


	Upon information and belief the person of John Joseph Burien is not presently accused of any misdemeanor nor is he presently under any felony indictment or other felony charges related to the instant or other matters.


 9.       In strict compliance with the requisites of an Application for the Extraordinary Writ of Habeas Corpus as set forth in Article 11.14 of Chapter 11 of the Arizona Code of Criminal Procedure pertaining to the requisites of a Writ of Habeas Corpus, the Father, Walter J. Burien, Jr., hereby states:


That this Application for the Extraordinary Writ of Habeas Corpus,  after being signed by Father and then lodged with the clerk of this court, pending a judicial grant of leave to file, and upon presentation by Father,  Father represents that this Application is being made in behalf of John Joseph Burien who is presently illegally restrained of his liberty and is presently in the actual custody of the Prescott Police Department, Yavapai County, Arizona or with the non-custodial mother, and 


That John Joseph Burien is being restrained of his liberty by virtue of a “ORDER OF PROTECTION” signed by Howard D. Hinson, Judge Protem of the Yavapai County Court, the same being signed and entered on or about 8 December 99 and a true copy of the same being attached hereto and marked “Exhibit A”, and 


That this Application contains a prayer for relief as stated below, and 


That this Application is verified by the oath of the Father herein, Walter J. Burien, Jr., to the effect that the allegations of this Application are true, according to the belief of  Father.





VII.


 SPECIFIC ERRORS IN JUDICIAL PROCEDURES 


WHICH HAVE RESULTED IN THE ILLEGAL RESTRAINT OF LIBERTY


ERROR ONE





APPLICANT’S CONSTITUTIONALY RIGHTS WERE VIOLATED BY A DENIAL OF A SUFFICIENT AND REASONABLE NOTICE OF THE IMPENDING HEARING ON CIVIL AND CRIMINAL CONTEMPT.





10.         The Judgment of Order of Protection is void on its face due to a failure to extend to the then Defendant, Walter J. Burien, Jr., the requisites of due process fair notice of a hearing to determine civil and criminal contempt.


11.       Your Defendant was denied a sufficient and reasonable time within which to prepare for the underlying Civil and Criminal hearing which resulted in his son’s, JJB’s, abduction and custodial interference contrary to the rules of law as a Title 25 action in the Arizona Superior Court, Yavapai County.


12.         Your Defendant was denied his right to counsel in a civil and criminal contempt hearing.


13.       Your Defendant was denied a judicial review and determination of his timely and properly placed objections to the deposition previously ordered by the County Court at Law, No. 4.


14.      Your Defendant was subjected to the sanction of Criminal Contempt when there was insufficient or no notice of a necessity to defend against allegations of criminal contempt.


15.      Your Defendant was subjected to summary arrest and incarceration on a  “Writ of Attachment” in violation of his constitutional rights and guarantees respecting the due course of  Arizona law.


16.      Your Defendant has been subjected to sanctions of both civil and criminal contempt without any commensurate opportunity to purge such contempt.


   Your Defendant was subjected to both civil and criminal contempt without having any opportunity of a judicial determination resultant from an in camera review of his assertions of rights and his objections placed in response to the alleged notice of deposition.


 18.   Your Applicant was punished by both civil and criminal contempt when the evidence before the court expressly displayed his timely appearance in response to the Order of Protection 


ERROR TWO





APPLICANT'S CONSTITUTIONAL DUE PROCESS RIGHTS WERE VIOLATED BECAUSE AT THE ORDER OF PROTECTION HEARING APPLICANT DID NOT KNOWINGLY, INTENTIONALLY AND INTELLIGENTLY WAIVE HIS RIGHT TO COUNSEL PURSUANT TO RIGHTS GRANTED HIS UNDER THE FIFTH AND SIXTH AMENDMENTS TO THE UNITED STATES CONSTITUTION AND THE RESPECTIVE PORTIONS OF THE CONSTITUTION FOR THE STATE OF ARIZONA. 


Accordingly, Father here asserts that the County Court’s failure to procure a knowing and intelligent waiver of Applicant’s right to counsel violated Applicant 's due process rights and renders the Order of Protection to be entirely void as being in denial of Applicant’s right to a fair hearing consistent with the standards of due course of laws.


Arguments and Authorities With Regard to Trial Court Error Two





Sixth  Amendment  Guarantee  of  Right  to  Counsel  Extends  to  Those


                         Charged  With  Civil  and/or  Criminal  Contempt.


27.	The Sixth Amendment to the United States Constitution states in pertinent part: 





"In all criminal prosecutions, the accused shall enjoy the right to...have the Assistance of Counsel." 





The courts have held:





"It is well established that when an alleged contemnor faces possible incarceration for contempt, he is entitled to counsel." Ex parte Martinez, 775 SW2d 455, 456, 457 (Tex.Civ.App.�Dallas 1989J. See also Ex parte Walker, 748 SW2d 21, 22 (Tex.App.�Dallas 1988, orig. proceeding; Ex parte Goodman, 742 SW2d 536, 540, 541 (Tex.Civ.App.�Fort Worth 1987. 





"[T]he right to counsel in any constructive contempt cause, whether it be labeled civil or criminal, in which the accused can be denied his liberty is guaranteed under the sixth and fourteenth Amendments to the United States Constitution." Ex Parte Strickland, 724 SW2d 132, 134 (Text Civ . App . �Eastland 1987) .





VIII.   SUMMARY


Father has herein made a prima facia case for issuance of the Extraordinary Writ of Habeas Corpus meeting the threshold requirements for issuance of the Great Writ as set forth in Article 11.14 of the Arizona Code of Criminal Procedure.


Thusly, Father has invoked the duty of an authorized court to issue the Extraordinary Writ of Habeas Corpus forthwith pursuant to Articles of the Code of Criminal Procedure.


                   WHEREFORE PREMISES CONSIDERED, Walter J. Burien, Jr., Father,  respectfully request that this court grant the following relief:





1) Issuance, forthwith, of the Extraordinary Writ of Habeas Corpus; and 





2)	Fix a date and time certain at which a statutorily sufficient adjudicatory hearing may be held in a dispositive determination of the propriety of the present restraint upon the liberty of your Applicant, John Joseph Burien.





           3.) Fix a date and time certain at which your Applicant may appear at a Deposition in which your Applicant may appear and respond to each and every question and request made of his by Plaintiff’s in the underlying cause.





           4.) Father, on behalf of your Applicant, request any and all other and added relief to which he may show herself or otherwise be justly entitled at law or in equity to which the court deems to be just in this action.





Respectfully submitted this 		 day of December, 1999.











___________________________________________________ 


Walter J. Burien, Jr.


O. Box 11444 - Prescott, Arizona 86304


Tel: (520) 445-3532 

















VERIFICATION








STATE OF ARIZONA





COUNTY OF YAVAPAI





ACKNOWLEDGMENT





Before me the undersigned authority on this day personally appeared Walter J. Burien, Jr., who after being duly sworn, did depose and state:





"My name is Walter J. Burien, Jr.,  I am over twenty-one (21) years of age, have never been convicted of a felony or a crime of moral turpitude and am competent to make this affidavit. I am the Father in the foregoing Application for the Extraordinary Writ of Habeas Corpus and all statements, allegations, denials and attachments contained therein are true and correct to the best of my knowledge and belief"











						


	Walter J. Burien, Jr.








Given under my hand and seal this 		 day of December 1999.











�����������������__________________________________________  


Notary Public, In and For the State of Arizona








__________________________________________  


Name of Notary – Printed


























--------------------------


At 10:30 p.m. December 7, 1999, two or more Prescott, AZ police officers, an Officer Tom Alibrando and the other police officer unknown to myself had jumped over my locked fence and banged on my front door. I got out of bed went to the door with a towel wrapped around my waist. I opened the door slightly and inquired what they wanted. The officer tried to make forced entry. The door was forcibly pulled open by Officer Alibrando. I immediately used my best strength to pull the door closed and lock it. I instructed the officers to immediately leave my property. After yelling several times to leave they jumped over  the locked front gate and left. I suffered several deep lacerations on my right hand from the door when I closed it against the officers attempted forced entry.





My wife had left my residence two days ago under unfavorable terms. It is apparent to me that the Prescott Police Officers, when approached by my recently separated from wife, used the opportunity for a surprise trespass and assault on me in their attempt at forced entry to illegally take my 5 month old son from me with out judicial authority.





I called the Yavapai Sheriff at 10:45 p.m. and requested that the two officers be arrested for assault and trespass. The Yavapai Sheriff refused. I requested the sheriff to take a picture of the lacerations on my right hand. The Yavapai Sheriff refused.





my immediate survival is in question based on the blatant criminal conduct I observed coming from the Prescott, PD this evening and lack of protection offered by the local sheriff. The prospects for further criminal conduct on their part in several hours and threat to my life come morning is great.








-------------------------------


At 6:10 PM on 12/08/99 my child was grabbed out of my hands and taken away from me by three Prescott Police officers and a Prescott Detective by the name of Shane Reed as I walked to my car after making a banking stop. They were hiding around my vehicle and jumped out as I approached. I was unable to fight off the kidnapping of my child under the risk of the immediate harm the child would be under if I had done so. Their attempt last night of forced entry at my residence was not successful, tonight's tactics by the Prescott Police to kidnap my son was successful. They referenced an ex-parte order of protection signed without my knowledge at 2:30 PM today and granted the mother as their authority for the kidnapping of the child. In effect they facilitated custodial interference by armed force with no judicial authority to do so. The court order signed today (No.991131) was an order of protection, not a change of custody.


-------------------------------------
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