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•Comments:  Mr. Smith,

                                       I am in receipt of your motion to withdraw from case No. DR2000-090543 that you filed with the Clerk of Superior Court, Southeast Division, Mesa, Arizona today, February 23rd 2000.

First and foremost, you were paid under agreement to represent my and my son’s legal interests as acknowledge by yourself through your signature below your office’s received stamp, noted on my attached letter of January 26th 2000. The agreed upon retainer was $3,000 with $1,500 tendered at the beginning of the case and $1,500 paid when available to me. You were aware from the beginning that the first $1,500 tendered to you was being borrowed from a friend of mine, a Mr. Donald Learish from the state of New Jersey, of which you were directly sent a check from Mr. Learish and you subsequently cashed his check.

The representations you made to me at the beginning of this case was that you would accomplish an immediate ex-parte hearing.  On January 27th 2000, I took the day off from work and met you at the court house where you handed over the initial pleadings to Judge Mundel’s assistant  with no real attempt  on your part to get an ex-parte hearing for custody of my son as you assured me you would accomplish with Judge Mundel at that time. After your lack of performance in accomplishing an ex-parte hearing, your stated to me that based on the pleadings the ex-part custody request would probably be approved. On January 29th 2000 Judge Mundel declined signing the requested ex-parte order for custody but set a hear on the matter for February 9th 2000 at 10 am.

On January 29th 2000, you told me to meet you at the court house, room 304 on January 31st 2000 at 9 am and you would again attempt to accomplish an ex-parte hearing with Judge Mundel. I took another day off from work and was at the court house at 9 am room 304. I learned at that time that you were scheduled to represent 1 or 2 other clients in separate matters before the court starting at 9 am. You were 50  minutes late in arriving to the court. I waited around for 3 hours until you finished your other matters and we spoke for about 10 minutes. I became aware from you that you did not have my case file with you in the event a hearing was granted. You told me that there would be no ex-parte hearing with Judge Mundel and that my wife would have to be served and the matter would be handled on the 9th in court. 

On or about February 2nd 2000, I informed you that  my wife was staying at a woman’s catholic social services woman’s shelter in Parker, Arizona. You told me that you were going to Parker that day on another matter and I asked you to bring the court paper work for my case with you so that if she was located you could accomplish service on her. You stated that you would do so. On or about February 4th 2000 we spoke by phone and you said that you spoke with the judge and several other individuals  from parker and were told that there was no woman’s shelter in Parker. I subsequently directly confirmed that my wife was staying at a woman’s shelter close to the 700 block of West Riverside Drive  in the city of Parker from about January 12th until February 9th 2000 and then she took a bus to Yuma, Arizona departing Parker on February 9th 2000, the day of our hearing with Judge Mundel,  where upon arrival in Yuma she checked into a Catholic Social Services woman’s shelter.

The hearing took place on February 9th 2000 before Judge Mundel. I was present at 10 am, you were 20 minutes late. My wife not being served  or present resulted with no orders of the court being issued and in fact when Judge Mundel suggested setting a new date for hearing the matter, you to my and Judge Mundel’s dismay stated you did not want a new hearing date set at that time. Additionally you made no attempt to introduce to the court at this hearing, as you represented to me that you would do so,  the federal police report written by US Marshal Sgt Donald Love, that was in your possession, which requested at the end of the report that a federal warrant should be issued to put my son into federal protective custody based on his investigation and findings evidencing the unlawful abduction, collusion,  and continuing reckless endangerment of my son and wife. 

On February 15th 2000, I contacted your office by phone and spoke with your assistant Kerry, and told her that I had given a copy of the court paper work for service on my wife to the Yuma County Sheriff and that I would have her served upon a new hearing date being set. I asked your office to call Judge Mundel’s assistant to get a hearing date set so that it could be included for service by the Yuma Sheriff.  I was animate on the fact that my wife had skipped all around the state with my son and that the window of opportunity to get her served was small before she skipped again. Your assistant said that it required a Motion to be filed for a new date to be set. I asked her to expedite the motion for submittal to the court by runner that day. She said it would be.  I subsequently learned that this motion was not brought to the court that day but mailed to the court and received Friday, February 18th 2000 by Judge Mundel’s office.  

On February 17th 2000, I received by mail a correspondence from your office dated February 15th 2000, requesting that I tender to you an additional $1,500 at this time for the balance of the $3,000 retainer.   A $300  payment for publication charges to serve my wife by publication.  And $175 for direct service by your office on my wife.

After receiving no cooperation from your office or you towards getting the new hearing date in my hands by Friday the 18th for service, I called Judge Mundel’s office on the 18th of February at about 12 noon and spoke with her assistant Debbie and requested the order for the new hearing date be sent by FAX to your office to expedite getting it into the hands of the Yuma County Sheriff that day for service upon my wife.  She agreed and said it should be ready and faxed to your office within 1 to 2 hours.  I checked in with your office at 3:30 pm and then at 5 pm and was told the FAX from Judge Mundel’s office had not come.

On February 22nd 2000 at about 1 pm, I called your office and requested that the FAX expected from Judge Mundel’s office, if in,  be sent by FAX to me. I was told it had not arrived. I then asked to speak with Kerry and was told it was there, and at that time it was FAXED to me. I learned upon receipt of the Order for hearing that it reflected on the transmission data from Judge Mundel’s office that it had been sent to your office the afternoon of February 18th 2000.

I then FAXED on the 22nd at about 1:30 pm the Order setting the hearing to the  Yuma Sheriff’s office for service on my wife.  At about 4 pm my wife was served by a Deputy of the Yuma Sheriff’s Civil Division, with the Order of the hearing of February 28th 2000, as well as with all other prior court paperwork generated from this case.  I called your office at about 4:30 pm that day and informed Kerry that my wife had been served. A copy of the Sheriff’s affidavit of service to my wife on February 22nd 2000 is attached to this FAX.

On February 23rd at about 9:30 am, I called your office and spoke with Kerry requesting that she ask you to call me so that you could brief me on exactly what you were going to do at the hearing of the 28th in my and my son’s behalf.  I also expressed my concern to her that you did not return any of my calls since February 16th 2000.  At 11:14 am I received by FAX your motion to withdraw. 

I am responding with great disappointment, disbelief and dismay to your current, motion to withdraw several days prior to the set hearing.  My and my son’s welfare are stake.  

If you wish to withdraw at this time, immediately return the $1,500 tendered to you back to Mr. Learish by next day express mail and I will attempt to find other representation for the set hearing of February 28th 2000, and not pursue damages for the misrepresentations made to me by yourself and your office to date. 

Otherwise, I expect you to represent my and my son’s interests in court to the best of your abilities on February 28th 2000 at 10:30 am, and immediately provide me with a written course of action and exhibits that you plan to introduce to the court for requested court orders to protect my and my son’s interests.  Any delay on the issuance of enforceable court orders coming from this hearing or your intentional lack of professional effort coming forth therein, may and in most inevitability cause great harm to myself and my son.
Yours truly,

Walter J. Burien, Jr.
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