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	IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA

PHOENIX, ARIZONA




CASE NO. 99-CV-2279-PCT





TO THE HONORABLE JUDGE OF SAID COURT: EARL CARROLL

APPLICATION FOR 

THE EXTRAORDINARY WRIT OF HABEAS CORPUS

WALTER J. BURIEN, JR., hereafter Relator, father of your infant Applicant,  John Joseph Burien, files this Application for the EXTRAORDINARY WRIT OF HABEAS CORPUS and here proceeds to secure the release of your applicant, JOHN JOSEPH BURIEN, an infant of five months of age, hereinafter Applicant,  who is presently restrained of his liberty as result of a kidnapping of your Applicant by officers of the Prescott Police Department with no due process or authority whatsoever.  Relator will show that your Applicant is entitled to Habeas Corpus relief and that kidnapping of the Applicant was wanton and utterly groundless and thus constitutes an unlawful deprivation of Applicant’s liberty for the following reasons:

BACKGROUND


Your Applicant, John Joseph Burien, an infant of five months of age, was, by physical force, removed from the arms of his father, your Relator herein, in a public place in Prescott Arizona by multiple officers of the Prescott Police Department without any due cause and without benefit of any court order or other process and over the strong and unrelenting verbal protest of your Relator/Petitioner herein, Walter J. Burien, Jr..  Your Relator did not resist physically due to the fact that to do so would have resulted in the probable injury to the infant applicant, John Joseph Burien.


Your Relator has exhausted state remedies by application to the Superior Court, the Court of Appeals and to the Arizona Supreme Court. A true copies of the Application for the Extraordinary Writ of Habeas Corpus presented to the Arizona Supreme Court is appended hereto and marked “Exhibit A” and is to be, by reference, included here as though stated in full here.  Appended to Exhibit A is a true copy of the Applications and their disposition before the Superior Court and the Arizona Court of Appeals. 

I.

 JURISDICTION

1.
As jurisdictional authority for this application for the Extraordinary Writ of Habeas Corpus and the same being signed and then filed and presented to this court by Relator Burien, the Father of your Applicant who is an infant child, relies upon the Constitution and laws of the United States of America, especially the Federal Bill of Rights together with Article I, Section 9 clause 2 of the Constitution of the United States of America; the ancient common law respecting Writs of Habeas Corpus; 28 USC 2241; and 28 USC 2254.  Individually and collectively, these constitution, statutes and other laws of the United States are jurisdictional and binding on this court and grant to this court the power and the duty to issue The Most Extraordinary Writ of Habeas Corpus in this case. .

II.

RELATOR AUTHORIZED TO PETITION FOR RELIEF

2. 
Relator, Walter J. Burien, Jr., the father of your Applicant, your Applicant being an infant child 5 (five) months of age, has prepared, signed and here presents the instant Application and has lodged the same with the clerk of this Court in anticipation of this court recognizing and acting upon the historic office of the Most Extraordinary Writ of Habeas Corpus as well as this Court’s recognition of Relator’s right and duty to bring these facts to the attention of this court by and through this Application. Relator seeks to hereby present this Application to this Honorable Court pursuant to the authority of the historic office of Habeas Corpus together with other relevant authority in the constitution and laws of the United States of America in that there is no other adequate and/or effective remedy at law under the present circumstances. 

III.

RELATOR’S REQUEST FOR CONSIDERATION

3.       Relator request the consideration of this Court as to Relator’s proceeding within his own proper person without aid of counsel pursuant to the rule of law ratified in Hughes v Rowe,  (1980) 449 US 5, 9; 101  S.Ct. 173, 176.

IV.

APPLICANT IS IN THE ACTUAL CUSTODY OF PRESCOTT POLICE

Applicant's liberties are currently restrained arising from a groundless and illegal kidnapping by Officers of the Prescott Police Department on 8 December 99 and is now in the actual or constructive custody of the Robert Reed, Chief of Police, Prescott Police Department and/or some unknown party to whom the Police has relinquished actual custody, including but not limited to the child’s mother Debbie C. Watton Burien. Tangential to the present propriety of the present restraint upon the liberty of your Applicant is an Order of Protection signed by the Protem Judge of the Yavapai County Court.  A copy of the said order was served on your Relator on 8 December 99. A true copy of that ORDER is set forth in the attached document marked “Exhibit A”, and to be incorporated here by reference for all purposes. Relator respectfully requests this Court to take Judicial Notice of the contents of the file jacket in the case of YAVAPAI SUPERIOR COURT ORDER OF PROTECTION, No. Do. 991131, presently pending, for proceedings, before the Yavapai County Court in which a hearing was held on December 15, 1999 where the Plaintiff to the Order of Protection defaulted to the court on appearance. The Arizona office of Child Protective Services (CPS) and the Phoenix Office of the FBI treating this matter under investigation as a title 18 kidnapping were unable to locate the Applicant as of this date.  This Order of Protection may be the misguided basis of the kidnapping complained of herein. However groundless and illegal, this Order is the probable and most apparent basis of the intervention and incursion of the Prescott Police Department in removing your Applicant by force from the care and custody of Applicant’s Father and here your Relator. It is also noted that Merle Carver of CPS under oath at a hearing held Yavapai Superior Court, of December 15, 1999 stated that the office of CPS was not contacted by any representative of the Prescott Police before, during, or after the abduction of Relator’s child. Mr. Carver also stated under oath that on the morning of December 8, 1999 that he, at Relator’s request, stopped by Relator’s residence and witnessed the Applicant in a safe environment as well as being in good condition and expressing serious concern that the Prescott Police attempted forced entry to take the child on December 7, 1999. Additionally Mr. Carver confirmed that on December 9,1999 that he expressed shock and total disbelief, when informed by Relator, that Relator’s child was taken from him by armed force the previous evening and that he had serious concerns for the safety and well being of the child, if the child was in the hands of the mother.  

V.

 BACKGROUND

A review of the known relevant facts respecting this application for the Extraordinary Writ of Habeas Corpus are as follows:

Walter J. Burien, Jr. date of birth 10/12/55 and Debbie C. Watton, date of birth 5/17/75  are lawfully married under the Constitution and laws of the State of Arizona. They were married on 5 December 98 at Tempe Arizona and that the Covenant of Marriage was duly executed and filed with the recorder of  Yavapai County Arizona on 8 December 99. A true copy of the Covenant of Marriage is attached hereto and marked “Exhibit B”  to be by reference incorporated here for all purposes.

Applicant hereto, John Joseph Burien, was born to the Walter J. Burien and Debbie C. Watton Burien on 8 July 99 and is now an infant and is 5 months of age. A true copy of the birth certificate of your applicant John Joseph Burien is attached hereto and marked “Exhibit C” to be incorporated here as though stated in full here.

At 10:30 p.m. December 7, 1999, two or more Prescott, AZ police officers, an Officer Tom Alibrando and the other police officer unknown to myself had jumped over the locked fence of the Burien residence and banged on the front door.

Relater Walter J. Burien, got out of bed and went to the door with a towel wrapped around his waist.

Relator opened the door slightly and inquired what the Officers wanted at which time the Police Officer tried to make forced entry with the door forcibly pulled open by Officer Alibrando. 

Relator immediately used his efforts to pull the door closed and lock it. Relator instructed the officers to immediately leave the private property; And after yelling several times for the officers to leave, they jumped over the locked front gate and left.

Relator suffered several deep lacerations on my right hand from the door when I closed it against the officers attempted forced entry.

Relator’s wife, Debbie C. Watton Burien, left the family residence on or about 6 December 99 at 3:30 pm under unfavorable terms stating to Relator that she was going to her best friend’s house for a week. It is speculatively apparent to Relator that the Prescott Police Officers, when approached by my wife demanding the Applicant, used the opportunity for a surprise trespass and assault on me in their attempt at forced entry to illegally take my infant son from me with out judicial authority.

Relator called the Yavapai Sheriff at 10:45 p.m. and requested that the two officers be arrested for assault and trespass. The Yavapai Sheriff refused. Relator then requested the Sheriff to take a picture of the lacerations on Relator’s right hand. The Yavapai Sheriff refused.

CUSTODY OF APPLICANT JOHN JOSEPH BURIEN:

At 6:10 PM on 8 December 99, Relator’s infant child was forcibly grabbed out of Relator’s hands and taken away from me by three or more armed and uniformed Prescott Police officers together with two Prescott Police Detectives, one by the name of Shane Reed as Relator walked to his car after making a banking stop. The officers were hiding around Relator’s vehicle and jumped out as Relator approached. 

Relator was unable to forcibly resist or otherwise fight off the kidnapping of Relator’s infant child under the then obvious risk of the unpreventable and immediate dire risk of impending harm to the child if Relator had exercised resistance. Prior attempts by the Prescott Police Department, on 7 December 99, as to forced entry at Relator’s residence was not successful but the groundless, unwarranted and illegal assault tactics by the Prescott Police on the evening of December 8th 1999  to kidnap my son was successful. Although Relator demanded to see authority for the kidnapping, the officers carrying out the kidnapping verbally referenced only an ex-parte order of protection signed without notice to Relator and left at Relator’s residence at 4:45 PM on 8 December 99 as their authority for the kidnapping of the child. The Prescott Police refused to show any written Order of the court to Relator.  In effect, officers of the Prescott Police Department facilitated custodial interference and change of the status quo by armed force with no judicial authority whatsoever. The court order signed on 8 December 99 in  Civil Action No.991131 was an Order of Protection stating on its face that it was “…This is not a custody or visitation Order.”

Because of these events, the Prescott Police Department has illegally employed the police power to unlawfully kidnap an infant child in violation of the rule of law set forth in a Title 25 action in an Arizona Superior Court. It must be corrected!

VI. 

APPLICATION FOR

THE EXTRAORDINARY WRIT OF HABEAS CORPUS

6.
Walter J. Burien, Jr., Relator on this application for Extraordinary Writ of Habeas Corpus, requests of this Court that this Application be in all things granted and further requests this Honorable Court to issue the Extraordinary Writ of Habeas Corpus directed to the Police Chief, City of Prescott County of Yavapai, Arizona and/or any other person into whose custody, actual or constructive, your Applicant, has been or may be remanded, to produce the person and body of your Applicant, requiring of the said Police Chief a due and timely return under the law of habeas corpus, and further, that the said Police Chief be cited and commanded to appear in and before this Honorable Court at a date and time certain, in a manner consistent with the Rule of Law established by the Constitution and Laws of the State of Arizona pertaining to the extraordinary Writ of Habeas Corpus, together with the Constitution and law of the United States together with the common law pertaining to habeas corpus, so that a statutorily sufficient adjudicatory hearing may be held to determine the propriety, if any there be, for the present and ongoing restraint by the Prescott Police Department upon the person and liberty of  John Joseph Burien, your Applicant.


Upon information and belief the person of John Joseph Burien is not presently accused of any misdemeanor nor is he presently under any felony indictment or other felony charges or other custody order from any judicial body related to the instant or any other matter(s).

 7.       In strict compliance with the requisites of an Application for the Extraordinary Writ of Habeas Corpus as set forth in Constitution and Laws of the State of Arizona pertaining to the requisites of a Writ of Habeas Corpus, your Relator, Walter J. Burien, Jr., hereby states:

That this Application for the Extraordinary Writ of Habeas Corpus, after being signed by Relator and then lodged with the Judge and/or Clerk of this court and upon presentation by Relator, Relator represents that this Application is being made in behalf of John Joseph Burien who is presently illegally restrained of his liberty and is presently in the actual custody of the Prescott Police Department, Yavapai County, Arizona and/or remanded to the custody of persons satisfactory to the Prescott Police Department. 

That your Applicant, John Joseph Burien, is being illegal and groundlessly restrained of his liberty under color of or by virtue of a “ORDER OF PROTECTION” signed by Howard D. Hinson, Judge Protem of the Yavapai County Court, the same being signed and entered on or about 8 December 99 and a true copy of the same being attached hereto and marked “Exhibit A”, (The said Order states on its fact that it “THIS IS NOT A CUSTODY OR VISITATION ORDER.”) and 

That this Application contains a prayer for relief as stated below, and 

That this Application is verified by the oath of your Relator, Walter J. Burien, Jr., to the effect that the allegations of this Application are true and correct according to the belief of Relator.

VII.

SUMMARY

Relator has herein made a prima facaia case for issuance of the Extraordinary Writ of Habeas Corpus meeting the threshold requirements for issuance of the Great Writ as set forth in Constitution and laws of the United States of America and the common law pertaining to the Extraordinary Writ of Habeas Corpus.

Thusly, Relator has properly invoked the duty of this Honorable United States District Court to issue the Extraordinary Writ of Habeas Corpus forthwith pursuant to the Constitution and laws of  United States of America.

 WHEREFORE PREMISES CONSIDERED, Walter J. Burien, Jr., Relator, respectfully request that this court grant the following relief:

Issuance, forthwith, of the Extraordinary Writ of Habeas Corpus; and

Require a due and timely return from Respondent Prescott Police Chief; and

3)
Fix a date and time certain at which a statutorily sufficient adjudicatory hearing may be held in a dispositive determination of the propriety of the present restraint upon the liberty of your Applicant, John Joseph Burien.

           4.)  Further Relator, on behalf of your Applicant, request any and all other and added relief to which he may show himself or otherwise be justly entitled at law or in equity to which the court deems to be just in this action.

Respectfully submitted this 29th day of December 1999.

___________________________________________________ 

Walter J. Burien, Jr., Relator, Pro Se

O. Box 11444 - Prescott, Arizona 86304 

Tel: (520) 445-3532 

VERIFICATION

STATE OF ARIZONA        )

                                                                    KNOW ALL MEN BY THESE PRESENTS

COUNTY OF YAVAPAI    ) 

Before me the undersigned authority on this day personally appeared Walter J. Burien, Jr., who after being duly sworn, did depose and state:

"My name is Walter J. Burien, Jr.,  I am over twenty-one (21) years of age, have never been convicted of a felony or a crime of moral turpitude and am competent to make this affidavit. I am the Father in the foregoing Application for the Extraordinary Writ of Habeas Corpus and all statements, allegations, denials and attachments contained therein are true and correct to the best of my knowledge and belief"







, Walter J. Burien, Jr.


Given under my hand and seal this 
28th day of December 1999

_____________________________________        ______________________________  

Notary Public, In and For the State of Arizona        Name of Notary - Printed
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