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REPLY AND RESPONSE TO OBJECTION FOR SPECIAL ACTION
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				 Walter Burien, Jr., in propria persona
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                                      (520) 717-1994


	 


NOW COMES this Petitioner a natural-born Private Citizen, Walter J. Burien, Jr., first being duly sworn, does execute this Affidavit and does affirm that the statements made herein are true, in substance and in fact, and does reply and respond to Respondent’s and Real Parties in Interest’s objection for special action.


�
I.	JURISDICTIONAL ALLEGATIONS





Statewide importance of issues presented


	The Respondents contend that the issues presented in this action are not of statewide importance.  This contention is in error.  The Petitioner asserts that the Judge in the lower court committed prejudicial error in these proceedings by: (1)  Rendering a decision on matters that had, on the record, been specifically excluded.  (2)  Excluding proferred witnesses, regarding said matters, based upon said exclusion.  (3)  Failing to recuse himself despite his inter-linked relationship with the friends and family of Robin Arrowwood.  (4) Exceeding his legal authority.  And,  (4)  Interfering with separate proceedings in the Maricopa County Superior Court.  	


The Petitioner contends that said conduct by an officer of the court constitutes an issue of statewide importance the must be addressed by this court.





2.  Questions of Law presented


	The Respondents contend that the arguments presented by the Petitioner: contain mixed legal and factual matters, are very unclear, and demonstrate the Petitioners lack of understanding of what questions of law exist.  This contention is in error.  The Petitioner asserts that he is not an attorney and that he has been representing himself in this matter without benefit of legal counsel.  As a result, it is possible that the papers filed do not strictly conform with standard practice.  However, the issues and information presented were tailored, as narrowly as possible, to present the applicable information regarding Judge Brutinel’s misconduct in the proceedings below to this court.   





3.  Appeal of the March 26, 1996 Orders


	The Respondents contend that the Petitioner waived any right he might have had to file this Special Action by failing to file a timely appeal of Judge Brutinel’s decision. 





	Petitioner filed with Judge Brutinel on April 1, 1996, two days after receiving the Orders of March 26, 1996 signed by Judge Brutinel on March 27, 1996 a motion for reconsideration of the custody orders with notice of appeal. Petitioner’s Notice of Appeal on all Orders from the March 26, 1996 Orders was declined by Judge Brutinel based on form “does not comply with the requirements of Rule 8, Arizona Rules of Civil Appellate Procedure” 





Appeal of the December 9, 1996 Order


	The Respondents contend that the Petitioner waived any right he might have had to file this Special Action by failing to file a timely appeal of Judge Brutinel’s decision. 


Petitioner’s notice of appeal of April 1, 1996 being dismissed and ignored by the court, the witnessing by Petitioner of orchestration of Orders contrary to clear and established standards negligent or inherent with intentional blocking by Judge Brutinel of disclosure or discoverable fact with clear disregard towards exercise of due diligence or ethical conduct  being shown Petitioner to the probable detriment and well being  of Petitioner’s child, as well as the fact that as of December 12, 1996 if Petitioner was arrested via Judge Brutinel’s Order,  Petitioner would have been personally, professionally and financially destroyed are evident and further addressed below.





Filing of this Special Action with the Appellate Division


	The Respondents contend that the Petitioner improperly “rushed” this matter before the Appellate Court.  This contention is in error.  The nature and basis of the allegations contained in this Special Action result from the alleged misconduct of the judge presiding over the lower court.  Clearly it would have been inappropriate to file such an action in the court of the accused judge.  Although such grounds were not specifically stated, they are so apparent and clear that the Petitioner is at a loss to explain the Respondents contention of this matter.





CONTENDED FACTUAL ALLEGATIONS





	In their Response, the Respondents make factual allegations that are contrary to the facts as presented by the Petitioner.  In particular, the Respondents contend that motions and requests filed by the Petitioner were frivolous and that that was the basis for the denial of said motions and requests.  The Petitioner contends that some, if not all, of the motions and requests filed by the Petitioner were valid.  Furthermore, the Petitioner contends that the denial of the Petitioner’s motions and requests were based not upon the factual or legal merit of said motions and requests but upon the bias created by Judge Brutinel’s relationship inter-linked with Robin Arrowwood’s friends and family  members.





ARGUMENT





1.	The Respondents assert that they were unable to discern the basis of this action.  Without responding to the Respondents meritless allegations concerning the Petitioner’s Petition, he responds as follows, for clarification.


	The Petitioner contends that Judge Brutinel is guilty of fraud, cooperative fraud, and abuse of discretion in the underlying matter.  These allegations are supported by the following facts:  (1)  As indicated in the record  of the proceedings held on March 4th, 1996, Judge Brutinel stated that no evidence would be heard or received or orders rendered by the court regarding custody, visitation or child support until completion of home studies,  which includes background checks  and a full evidentiary hearing was set and held.  Despite the statement contained on the record and despite the fact that the Judge refused to hear testimony from the witnesses that were present to testify regarding those issues, Judge Brutinel in fact rendered a decision on those issues.  (2)  Despite a challenge to the courts impartiality, based upon the inter-linked relationship between the court and friends and family of Robin Arrowwood, Judge Brutinel refused to recuse himself.  (3) Despite being put on notice that a close personal friend and political patron would be called upon to testify in this matter for a hearing on June 28, 1996, Judge Brutinel refused to recuse himself and in fact the Judge protected that friend during the hearing by continuously not allowing Petitioner to present or show documented or recorded evidence that showed the Judge’s friend, Sam Steiger was clearly giving perjured testimony at the hearing.  (4)  Despite the challenge to the courts determination of child support and custody, based upon the aforementioned failure to hear or receive evidence, the court ordered payment of child support in excess of the Petitioner’s ability to pay.  (5)  After the validity of the courts order was challenged, the court attempted to force the Petitioner to make the ordered payments and threatened the Petitioner’s personal liberty should he fail to comply,  which in effect if Judge Brutinel’s Order of December 12, 1996 for arrest of Petitioner for 60 days were not stayed by the court of Appeals on December 12, 1996, Petitioner would have lost his business, residence and suffered irreparable damaged.  (6)  When a separate action was brought before the Maricopa County Superior Court, due to the fact that Robin Arrowwood had surreptitiously moved herself and the child in question to Maricopa County in November of 1995, Judge Brutinel intervened on November 14, 1996, via an one hour phone call to Judge Roberts, and caused the first pending hearing before Judge Roberts set for November 15, 1996 and related motions to be stricken of which one of the motions was requesting a court order for an official investigation by the Federal Bureau of Investigation in which  Judge Brutinel was named as having cooperated with constructive fraud.  Based upon these facts, it is clear that Judge Brutinel committed prejudicial error through his continued involvement in this matter.  It is this prejudicial error, clearly discernible from the petition, that is the basis of the Petitioners allegations.   





2.	The Respondents assert that jurisdiction over this matter is limited to the Yavapai Superior Court.  Based upon the allegations contained in this petition, the Petitioner asserts that the pervasive fraud and misconduct of Judge Brutinel undermine the ability of the Petitioner to obtain justice before that court.





3.	The Respondents contend that the “Petitioner has not cited, nor will he be able to cite, any specific instances which support [his] allegations.”  This inflammatory and inappropriate rhetoric aside, the Petitioner has asserted and supported his contentions that Judge Brutinel was guilty of prejudicial misconduct in the lower court proceedings. [ref. Petitioner’s Submitals for review by the Court, CA-SA DO 96-0350]





4.	The Respondents go to great lengths in their Response regarding the appearance of the State in the matter below and the authority for doing so.  Despite this lengthy diatribe, the Respondents fail to address the contention that, in collusion with Robin Arrowwood and Judge Brutinel, the State’s attorney never assisted Walter Burien the applicant to the states case but in the alternative assisted Robin Arrowwood, the Respondent to the states case,  both by providing legal assistance and by failing to maintain any challenge to the prejudicial conduct asserted herein.  The Petitioner contends that the state did not refrain from being involved with custody and other ancillary matters and that they have continued to assist and support Robin Arrowwood’s position in this matter.  





5.	The Petitioner’s action is not frivolous.  Furthermore, the Respondent’s allegation that said action is an attempt to “avoid paying his lawful child support obligation” undermines the very issue presented to this court.  At issue is whether Judge Brutinel exceeded or undermined the authority of his court by his actions, and failure to take action, in the lower court proceeding.  Their further claim that this action is frivolous thereby entitling the recovery of costs and attorney fees is sheer balderdash.  It is obvious that an injustice has been done in this matter and that short of this petition the Petitioner will be subject an inappropriate child support obligations while being unjustly separated from and not having the opportunity to protect or nurture his child as she grows and emotionally develops.  What is unclear is how the Respondent can assert that the lower court proceedings were fair and just when: to date commencing as of 11/13/96, the Petitioner after exercising extensive effort [ 1,200-1,400 hours], expenses directly attributable to finding his child mostly from borrowed moneys [$4,500], and loss of income [$15,000] leaving his business CEVI in a state of severely diminished capacity, as Petitioner tried to accomplish finding, seeing and having the ability to protect his child,  has had only 46 hours of visitation with his child, when the Petitioner was never given by Respondent or Judge Brutinel any information about the child including the “birth” “environment” “location”, when the Petitioner has been ordered to make child support payments in excess of his ability to pay, when the mother up until November 13, 1996 has repeatedly, based on reality and fact, ignored or circumvented court ordered visitation, and when the mother has moved on four occasions (without leaving a forwarding address until found by Petitioner) in an attempt to hide from the court and Petitioner.





CONCLUSION





	What is clear , is that the Petitioner has not received justice.  He has been unfairly excluded from the birth of his child, has been denied visitation, and has had child support obligations in excess of his ability to pay foisted upon him as he was denied the basic rights of involvement with his child.  In hindsight it becomes obvious that Judge Brutinel’s refusal to recuse himself, despite his inter-linked relationship with Robin Arrowwood’s friends and family, has resulted in an injustice.  Furthermore, the responsive arguments presented in the Response are without merit.  The issues presented are of statewide importance, the issues are limited to questions of law and are based upon the alleged facts, the Petitioner was denied his right to appeal, and the Petitioner has, in fact, complied with the Rules for Special Action. 


This action is not, as alleged by the Respondent, an abuse of the court system for the purpose of delay.  The Petitioner merely seeks his day in court before a fair and unbiased judge.  It has been and continues to be the Petitioner’s position that unless and until this court has fully reviewed the conduct of Judge Brutinel, in the matter below, justice in this matter will continue to be denied.  It is the Petitioner’s belief that in a hearing before an unbiased judge a proper determination can be made regarding the issues of custody, child support, and visitation.  To that end, the Petitioner requests that this court vacate Judge Brutinel’s orders in the prior proceedings and order a hearing before a different, and unbiased, court.





Further Affiant Saith Not.





                                                                                                                                                  . 


                   Private Citizen Walter J. Burien, Jr., in propria persona,                                                                                                                  without prejudice to any of my Creator given Rights.





                             Jurat/Acknowledgment


Arizona State	             	]


				] Subscribed, sworn and sealed


Yavapai county		]





Subscribed Sworn and Sealed to before me a notary public this 13th day of January, 1997














                                                                                            Seal:


Notary Public











I, Walter J. Burien, Jr., do hereby certify that one copy of this Original,  will be filed with the Superior Court in Prescott, and a true copy of the foregoing will be served upon the Respondent and real party of interest on 1/13/96 at the following address:





Judge Robert Brutinel Div. 2, 4th Floor        Robin Jill Arrowwood                  Don Aden-DES-CSSA


Yavapai Superior Court Building                  1805 Beverly St.                           122 N. Cortez St., Suite 306


Prescott, AZ 86302                                        Chin
