Walter Burien, Jr.

P.O. Box 2112

Saint Johns, AZ 85936

(928) 458-5854

IN THE SUPERIOR COURT OF ARIZONA

 IN AND FOR THE COUNTY OF MARICOPA
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WALTER J. BURIEN, JR.    
       
             Case No. DR 2000-090543                



Petitioner,



   Atlas No. 000137781901
                        V.                                  IN REPLY TO STATE’S RESPONSE TO
DEBBIE C. BURIEN (WATTON)          PETITIONER’S MOTION FOR SUMMARY

                     Respondent.                    JUDGMENT ON THE PLEADINGS  






                           The Honorable Jaime Holguin

COMES NOW, Walter J. Burien, Jr., hereinafter the Petitioner, with the following REPLY TO STATE’S RESPONSE to Petitioner’s Motion for Summary Judgment on the Pleadings having received the State’s Response by US Mail on 12/04/11, does herby timely reply; 
1. Petitioner requested a decision made on the basis of statements and evidence presented for the record without a trial. Petitioner requested orders from the court on August 15th 2011. The Respondent and the “State” are in clear default in reply and the time to reply has past and any attempt to further; impede; or sway the decision of the court is mute. There is no dispute as to the facts of the case as presented by Petitioner, and this party, the Petitioner is entitled to judgment as a matter of law as request in Petitioner’s Motion for Summary judgment on the Pleadings as filed with the court on 11/17/11 of which the same is incorporated here as if stated in its entirety; 

2. Petitioner has brought forward to all parties now on several pleadings filed by Petitioner since July 2011 that a felony took place when DES seized petitioner’s VA Disability funds. “VA Disability Funds are not subject to lien or seizure.”  TITLE 42 USC 659 § 581.104 (b) 
3. At hearing on 12/02/10 before Commissioner Woodburn, Commissioner Woodburn in open court asked Ms. Cotitta representing the state “Can VA Disability Pension funds be seized or levied by the state?”  Ms. Cotitta answered the question asked with the definitive statement of: “No they can not.”  Ms. Cotitta knowing seizing VA Disability funds was a felony, in February of 2011, after Petitioner had paid out thousands of dollars to be 100% in compliance with the court orders as to payment for arrearages and ongoing child support payments, exerted a levy on Petitioner’s remaining VA disability funds in the amount of $1,883 leaving Petitioner without funds to live and survive from. She knowingly; willingly; and intentionally committed a felony and said commission of a felony has not been reversed to date by the state. Ms. Cotitta in her position representing the State of Arizona may have followed the law in other matters before the Maricopa Superior Court in the past, but here per her actions she clearly participated with the commission of a felony. 
4. Within Ms. Cotitta’s response dated November 28th 2011, page 2, she says; “the Court already ruled on this issue by Minute Entry dated 02/17/2011”. What the court ruled on was an acknowledgment that the State can levy property as she further brings forward on page 3, first paragraph of her Response when citing; A.R.S. § 25-521 “G”; The only issue noted by minute entry referenced by her was what the State “can” do and not what they “can not do” from the same. The court is compelled by the law to hold the State accountable
5. Within Ms. Cotitta’s response dated November 28th 2011, she intentionally by contrived omission does not mention her commission of this felony, nor address the primary good cause for the return of the funds seized by the state. It has also come to this Petitioner’s attention that a severe conflict of interest exists per seizure and recovery of “presumed” child support arrearages of federal matching funds paid the State as an incentive payment to the “State” equaling an additional payment to the State of 66% of the funds collected. The State of Arizona In fiscal year 2010 received payments in excess of Seven-million dollars. The federal program Petitioner refers to that is run by the federal agency of Health and Human Services, a brief summary is as follows and Ms. Cotitta’s activities in this mater have been brought to the attention of this program’s General Council overseeing ethics and financial reporting. The division of HHS as would apply to overpayments and possibly other felonious activities damaging other parties’ warrants an audit of Ms. Cotitta’s activities here. It is also noted by this Petitioner that Ms. Cotitta facilitated an arrears judgment of $35,000 over a time period where that amount was greater than Petition’s gross income over the same time period with said IVD child support establishment in direct conflict with standing federal statute; law; and IVD guidelines. A comprehensive audit of Ms. Cotitta’s activities is needed by HHS not just for the felony committed of seizing known VA disability funds but also probable erroneous claim for federal matching funds equaling 66% paid the State by the department of HHS;



---
American Recovery and Reinvestment Act (ARRA) Impact on Child Support Incentives:

BACKGROUND:

A Federal match of 66 percent is available for State administrative costs of carrying out child support enforcement program activities under title IV-D of the Social Security Act (Act). ARRA temporarily changes the child support authorization language to allow States to use Federal incentive payments provided to States in accordance with Section 458 of the Act as their State share of expenditures eligible for Federal match. This change is effective October 1, 2008 through September 30, 2010. The requirements of Section 458(f) of the Social Security Act and 45 CFR 305.35 regarding “reinvestment” of incentive funds remain in effect.

Complete over-view of the program can be viewed online at the following:

http://www.hhs.gov/recovery/reports/plans/pdf20100610/ACF%20Child%20Support%20Enforcement%20June%202010.pdf

Page  5 of the above report as would relate to moneys claimed by an entity such as the “State” of Arizona and oversight accountability says: “to comply with the statutory requirements of the Federal Manager’s Financial Integrity Act and the Improper Payments Information Act, as well as OMB’s circular A-123 “Management’s Responsibility for Internal Control” (including Appendices A, B, and C).”

---
6.        Ms. Cotitta on page one of her Response, last paragraph says: “the State does not have the money seized from Petitioner’s bank account because the money was forwarded to the Respondent/Mother.”  The Respondent/Mother has done nothing wrong here and should not be penalized. The State is the party that committed the felony of seizing Petitioner’s VA Disability funds and is the only party to be held accountable. Ms. Cotitta’s contention is that of in similarity; If a bank robbery took place, and the police located the bank robber and demanded return of the funds stolen, and the robber replied: “Can’t do it, I gave the money to another.”.  

7.        This Petitioner has not requested damages as a result of the felony committed by the State of seizing his VA Disability funds, only return of the money seized.   If the court sees just and proper, Petitioner had allocated most of the money that was subsequently seized for severely needed dental work to save several of his teeth that were facing imminent loss due to his progressive diabetes condition. His appointment with dentist Dr. Jason Lyman of Holbrook, AZ had to be canceled due to the State seizing his only funds in their entirety and Petitioner has subsequently lost the teeth as a result. If the court sees proper to award Petitioner damages as a result of the State’s felonious actions in this matter, Petitioner would request that the State be ordered in addition to the return of the VA Disability funds seized to be responsible for facilitation and payment of Petitioner’s dental work to Dr. Lyman of Holbrook, AZ that is severely needed and long past due as a damage award granted by the court.

8.        Ms. Cotitta in her Response additionally, and in most probabilities unintentionally by her for unintended consequences, quotes the standing law establishing the fact that she committed a felony. On page 3, first paragraph of her response; A.R.S. § 25-521 “G”; “the department may issue a levy and collect the amount owed by the obligator on all property and rights to property not exempt under federal or state law”  Ms. Cotitta was aware that  “federal” VA Disability funds” were exempt from levy and did so anyway in clear disregard and in violation of the law; TITLE 42 USC 659 § 581.104 (b)
9.        Ms. Cotitta throughout her Response attempts to direct the court to have this matter determined by “other” administrative action for remedy.  Attempting to direct the court to accept her suggestion that the department of DES that in all light committed the felony noted herein. Again it is suggested by Ms. Cotitta that the bank robber determine if bank robbery took place. The conflicts of interest are clear here. Worse yet, is the fact that Ms. Cotitta wishes to exclude the Court from participation in this matter subjecting the Court, the Hon. Jaime Holguin to be drawn in by Ms. Cotitta into a more serious commission of a felony with that being; Accessory to the commission and perpetuation of a felony. The Court in it’s own interests must not allow this to occur and is compelled by standing law; ethics; and due diligence to hold accountable Ms. Cotitta representing the “State” and grant Petitioner’s request for Summary Judgment as requested.

10.      Petitioner has requested Orders of the Court through his filings; replies; and Motion For Summary Judgment on the Pleadings.  The law is clear and the court is compelled to grant Petitioner’s relief request. The State and Respondent are in clear default in Reply to Petitioner’s request for Orders from the Court as noted in his previous filings with the court and as stated here. Petitioner has replied here as a courtesy to the Court and in furtherance of enforcement of the law. Based on the Respondent’s and the State’s default in reply as has been clearly and previously noted, the State’s untimely Response to the Orders of the Court requested by Petitioner is mute.

11.      Petitioner’s request for Orders of the Court specified different and distinct issues. The State has exclusively responded to the return of funds issue. All other issues revolving around Child Support matters presented for Order of the Court by Petitioner are standing with no reply; rebuttal; or disputed facts and should be promptly granted Petitioner by the Court as requested by him.

Conclusion

WHEREFORE, for the reasons stated above, the Petitioner requests that the Court grant Petitioner’s Motion For Summary Judgment on the Pleadings filed with the Court dated 11/11/11;

Relief requested by Petitioner by Order of the Court again is restated here and is as follows:

  That DES is to return to the Walter J. Burien, Jr. within ten days of receipt of this Order of the court any money seized by lien ATLAS # 000137781901 from the father’s CHASE BANK checking where his VA Disability funds are deposited. The amount seized was $1,883 and date seized on February 2nd 2011.  That the return of funds seized by DES be sent by bank draft to the father’s listed US Postal address.  Additionally that DES is ordered by the court not to seize / lien father’s VA Disability funds in compliance with federal law affirming: “VA Disability Funds are not subject to lien or seizure.”  TITLE 42 USC 659 § 581.104 (b)
That the court Orders the Respondent communicate with the father if she has any questions per timely monthly payments when payments were made before requesting hearings that are mute with said payments having already been made by the father prior to a request for hearing being filed with the court.

It is further Ordered that Respondent and others within the home of the children cease and desist in her false indoctrination of the children that Walter Burien is not their father and inform the children that what they were told to the contrary is not true. That the court concurs with the father that it is important the children know “whom” their father is and not be indoctrinated to the contrary.

It is further ordered that the father be timely in his child support and arrears payment totaling $432 per month and that said payments be made by the 15th of each month.

It is further ordered that Respondent within 30 days by written reply to the father at his listed address disclose in detail the monthly dollar amount of the “state assistance” she was receiving before being “reduced” and what the current dollar amount of what that “state assistance” currently is.  

RESPECTFULLY SUBMITTED this 9th day of December 2011


                   Walter J. Burien, Jr. – PRO PER 
CERTIFICATION

The forgoing and attached exhibits; statement; facts; presentations are true and accurate to the best of my knowledge.


         Walter J. Burien, Jr.

ORIGINAL of the foregoing REPLY TO STATE’S RESPONSE TO PETITIONER’S MOTION FOR SUMMARY JUDGMENT dated 12/09/11 filed with the clerk of the Maricopa County Superior Court - This 9th day of December, 2011 via US Postal Service Priority mail # 0304 3490 0000 5932 7649 sent to:

Filing Counter - CLERK OF THE COURT

222 E Javelina Ave.

Mesa, Arizona 85210
A copy was delivered 12/09/11 via the same US Postal Service Priority mail to the inbox of:

Hon Commissioner Jaime Holguin
222 E Javelina Ave. Suite 3-E

Mesa, Arizona 85210

A copy was sent - This 9th day of December, 2011 US Postal Service 1st class mail to:

Paula Cotitta

Department of Economic Security

Assistant Attorney General 

P. O. Box 2390

Gilbert, AZ 85299

Troy Brown

1757 E. Baseline Road, Suite 130

Gilbert, AZ 85233

Debbie Watton

C/O - Fuller

14825 N Deer View Trl

Prescott, AZ 86305-5745 

Thomas C. Horne 

Arizona Attorney General

1275 West Washington Street
Phoenix, AZ 85007-2926

( A.R.S. 38-431.07 )

The U.S. Department of Health and Human Services

Office of The General Council – Integrity Division

Edgar M. Swindell  and Elizabeth J. Fischmann

200 Independence Ave., S.W., Room 700-E

Washington, DC 20201
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