Walter J. Bubien, Jr.

P. O. Box 2112

Saint Johns, Arizona 85936 

Telephone: (928) 445-3532
	IN THE MATTER OF  A.R.S.: 3-1311

CITY OF SAINT JOHNS, STATE OF ARIZONA



Plaintiff,


vs.

WALTER J. BURIEN, JR.,



Defendant.
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	CITY OF SAINT JOHNS MUNICIPAL COURT APACHE COUNTY JUSTICE COURT

Docket No.:  CR2009-039

City Complaint No.: 004831

County Complaint No.: 004833

Docket No.: CR2009-065

A CRIMINAL ACTION

MOTION TO STAY DISMISSAL CR 2009-039

WITH REQUEST FOR EVIDENTIARY HEARING TO BE HELD ON 07/21/09 AT       1 PM BEFORE THE COURT

HON. JUDGE BUTCH GUNELLS


COMES NOW, Private Arizona Citizen Walter J. Burien, Jr., requesting the court to reverse its dismissal of Docket No. CR2009-039 or in the alternative per County Complaint No. 004833 consolidate CR2009-039 with Complaint No. 004833 and the case file contents therein being the same matter now served on the Apache County Prosecutor and commence with an evidentiary hearing on July 21st 2009 at 1 PM for the following good cause:

1. Defendant Walter Burien lives 14 miles outside of the city of Saint Johns and comes to town to check his mail once a week. On July 5th 2009 Defendant received a motion submitted by John Lee the assigned prosecutor in this matter for the city motioning for dismissal of CR2009-039 “with Prejudice” based on the incident relevant to this matter-taking place outside of the city limits of Saint Johns. I was in the process of preparing a response and yesterday, July 9th 2009, my neighbor picked up my mail from town for me and I received a signed order of the court dismissing CR2009-039 “With Prejudice” and then also received by mail a converted to an Apache County Justice Court complaint No. 0004833 issued in the same matter now again by the “City Police” department from the City of Saint Johns. Defendant herby makes a personal appearance to the court for Arraignment on CR2009-065 this 10th day of July as being acknowledged by defendant.
2. On May 6th 2009 when Complaint No.: 004831 was issued I was aware of the fact that the incident this case CR2009-039 and now complaint No. 0004833 was instituted upon, took place a quarter mile outside of the city limits of Saint Johns and brought this forward to all parties concerned and the court but was told by animal control officer Morales it did not matter. John lee also said it did not matter and he was proceeding with the case.

3. On June 24th a pretrial conference took place wherein this defendant moved the court by oral motion to correct an error of the use of the word interrogatories used by defendant being for in civil actions to be corrected to discovery in all referenced use of the word per service already made by defendant of documents on the city attorney Brice Paterson being this action is a criminal matter and without objection the court granted correction of this error. Additionally defendant moved the court by oral motion to grant his request for production of the sole witness for the prosecution, the individual who shot and killed the two dogs, the city of Saint John’s City manager Paul Ramsey, his cell phone call record for the days of May 1st, 2nd, and 3rd 2009 and the court upon confirmation with prosecutor John Lee that Mr. Ramsey was the sole witness confirmed that the court would grant defendants request for production of Mr. Ramsey’s cell phone records as requested upon written motion by defendant to the court. Trial was then set for this matter on July 21st at 1 PM and defendant noted to the court that he was required to travel back to NJ for other important maters involving depositions and trial estate dispute court matters in NJ that may keep him in NJ until possibly the beginning of November 2009.
4. It has been defendants position on this matter brought before the court that his two dogs had never attacked any livestock and that he believed his two dogs were taken from close to his property and were brought by a party or parties unknown to him seven to eight miles away to where this incident supposedly took place whereby the dogs would be executed in the proximity of a dead calf. Additionally, it was noted by defendant that it was known by Mr. Ramsey and Animal Control officer Morales that my two dogs were executed at about 4:30 PM on Friday, May 1st 2009 in the proximity of a dead calf with no signs of dog bites on the calf, nor the dead calf having been attacked by any dogs, and in fact in the picture taken by animal control officer Morales on the morning of May 2nd showed a dead calf that appeared to be lame on its front leg and in most probability based on appearance died of thirst and malnourishment.

5. Defendant was seeking the cell phone records of Mr. Ramsey on the dates requested to evidence communications per identifying possible involvement per what defendant believes was the intentional orchestration of the execution of his two family pets, staged around a dead calf on May 1st, absent of any showing that the two dogs executed had attacked or caused the death of any calf at that or at any time.

6. The discovery that was provided to defendant by John Lee consisted of signed statements by Paul Ramsey and Officer Morales dated May 19th 2009 stating that the incident took place on Saturday, May 2nd, which is false, and know to be false by both Paul Ramsey and Animal control officer Morales. 

7. Veterinarian Karl Pew, DMV who examined the dead “black” calf at the location of the incident on May 7th 2009 as a known expert in cattle and livestock determined that the death of the calf was undetermined and did not evidence dog attack as noted on his receipt given to this petitioner for his examination conducted.  Dr. Pew has evidenced to this defendant in his recent mannerisms expressed in conversations that he has been intimidated by a party or parties not known to this defendant from further comment in this matter.

8. The picture of the dead “brown” calf provided to defendant that was taken by Animal control officer Morales the morning of May 2nd 2009, defendant was planning to bring forward at trial scheduled for July 21st 2009 the following evidenced fact regarding this picture taken that: It was implied that the calf died presumptively from being “chased to death by the two dogs” and the dogs were seen in proximity to the dead calf and were then shot and killed. If this was true, where the dogs had chase the calf to where it dropped there would have been many dog paw prints seen in the picture around the dead calf. In fact upon close examination of the picture taken by Officer Morales where the ground on all sides of the dead can be seen in the front, both sides, and behind the dead calf ranging from four to ten feet, there are only three dog paw prints all of the three paw prints being in front of the calf. No dog paw prints to the left, right, or behind the calf.  It is evident from Officer Morales’s own picture within the case file available to the court that in no possibility were the two dogs that were executed in proximity to the dead calf, had they been around the calf other than walking briefly up to the dead calf to leave just three paw prints exclusively on one side of the calf before being executed. If the two dogs had been around the dead calf for even 15 to 20 seconds, paw prints would have been many and all around the dead calf. This was not the case and virtually establishes as evidenced in the prosecutions own picture that the dogs in most probabilities were taken to the dead calf’s location to orchestrate the execution of the two dogs.  

9. Defendant shortly after this incident occurred approached the Apache County Sheriff’s office to investigate what was obvious to this defendant the orchestration of the execution of his two dogs. His first discussion was with Deputy Morales who promptly declined to investigate due to conflict of interest being his brother was Animal Control officer Morales. Defendant was then directed to Sheriff Deputy Craig Wallace who discussed the matter with defendant. Last week after defendant made the conclusive observation per the evidenced lack of paw prints around the dead calf establishing the dogs were not around the calf over walking up to it for a second, of which said picture evidenced the orchestration of the execution of the two dogs and evidenced probability the dogs were taken to that location for execution among other findings shown. Deputy Wallace informed this defendant that he was instructed by his superiors that he could not investigate this matter and that I would not be able to probably find any deputy from the Apache county sheriff’s department to investigate even if multiple felonies were evidenced due to conflicts of interest with the party or parties involved. 

In light of the above, the issues as brought forward here and as will become evident from hearing before the court, the issues standing are much more involved than a purported violation of ARS 3-1311. In the interests of justice defendant requests an evidentiary hearing be held before the city municipal court or if the court see proper for the evidentiary hearing to be held before the county court and in the event the court’s findings are that any of the following felonies listed as follows are evidenced in violations of the law as took place and surrounding Complaint No.: 004831 now reissued by the City of Saint Johns as County complaint No. 0004833 by a party or parties involved in this incident, defendant requests that the court and County Attorney takes action per consequences and enforcement of the following ARS statutes as applicable but not expressly limited to for possible and probable violations of the following standing Arizona law:
Title 13 - Criminal Code

 13-303. Criminal liability based upon conduct of another

A. A person is criminally accountable for the conduct of another if:

1. The person is made accountable for such conduct by the statute defining the offense; or

2. Acting with the culpable mental state sufficient for the commission of the offense, such person causes another person, whether or not such other person is capable of forming the culpable mental state, to engage in such conduct; or

3. The person is an accomplice of such other person in the commission of an offense including any offense that is a natural and probable or reasonably foreseeable consequence of the offense for which the person was an accomplice.

B. If causing a particular result is an element of an offense, a person who acts with the kind of culpability with respect to the result that is sufficient for the commission of the offense is guilty of that offense if:

1. The person solicits or commands another person to engage in the conduct causing such result; or

2. The person aids, counsels, agrees to aid or attempts to aid another person in planning or engaging in the conduct causing such result. 

 13-1003. Conspiracy; classification

A. A person commits conspiracy if, with the intent to promote or aid the commission of an offense, such person agrees with one or more persons that at least one of them or another person will engage in conduct constituting the offense and one of the parties commits an overt act in furtherance of the offense, except that an overt act shall not be required if the object of the conspiracy was to commit any felony upon the person of another, or to commit an offense under section 13-1508 or 13-1704.

B. If a person guilty of conspiracy, as defined in subsection A of this section, knows or has reason to know that a person with whom such person conspires to commit an offense has conspired with another person or persons to commit the same offense, such person is guilty of conspiring to commit the offense with such other person or persons, whether or not such person knows their identity.

C. A person who conspires to commit a number of offenses is guilty of only one conspiracy if the multiple offenses are the object of the same agreement or relationship and the degree of the conspiracy shall be determined by the most serious offense conspired to.

D. Conspiracy to commit a class 1 felony is punishable by a sentence of life imprisonment without possibility of release on any basis until the service of twenty-five years, otherwise, conspiracy is an offense of the same class as the most serious offense which is the object of or result of the conspiracy. 

 13-2703. False swearing; classification

A. A person commits false swearing by making a false sworn statement, believing it to be false.

B. False swearing is a class 6 felony. 

 13-2704. Unsworn falsification; classification

A. A person commits unsworn falsification by knowingly:

1. Making any statement that he believes to be false, in regard to a material issue, to a public servant in connection with an application for any benefit, privilege or license.

2. Making any statement that he believes to be false in regard to a material issue to a public servant in connection with any official proceeding as defined in section 13-2801.

B. Unsworn falsification pursuant to paragraph 1, subsection A, is a class 2 misdemeanor. Unsworn falsification pursuant to subsection A, paragraph 2 is a class 1 misdemeanor. 

 13-2707. Proof of guilt

Proof of guilt beyond a reasonable doubt is sufficient for perjury or false swearing and it shall not be necessary that proof be made by a particular number of witnesses or by documentary or other type of evidence. 

 13-2809. Tampering with physical evidence; classification

A. A person commits tampering with physical evidence if, with intent that it be used, introduced, rejected or unavailable in an official proceeding which is then pending or which such person knows is about to be instituted, such person:

1. Destroys, mutilates, alters, conceals or removes physical evidence with the intent to impair its verity or availability; or

2. Knowingly makes, produces or offers any false physical evidence; or

3. Prevents the production of physical evidence by an act of force, intimidation or deception against any person.

B. Inadmissibility of the evidence in question is not a defense.

C. Tampering with physical evidence is a class 6 felony. 

 13-2907.01. False reporting to law enforcement agencies; classification

A. It is unlawful for a person to knowingly make to a law enforcement agency of either this state or a political subdivision of this state a false, fraudulent or unfounded report or statement or to knowingly misrepresent a fact for the purpose of interfering with the orderly operation of a law enforcement agency or misleading a peace officer.

B. Violation of this section is a class 1 misdemeanor. 

WHEREFORE, defendant Walter Burien requests in the interests of justice that the court resend its order to dismiss CR2009-039 or in the alternative per County Complaint No. 004833 consolidate CR2009-039 with Complaint No. 004833 / CR2009-065 and hold an evidentiary hearing on July 21st 2009 at 1 PM in regards to this matter before the court prior to dismissal CR2009-039 or further action or dismissal by the County court of Complaint No. 004833 court docket No. CR2009-065 as the court sees just and proper.

Additionally, defendant requests that the court by formal order, order the production of the individual who shot the two dogs, the city of Saint Johns city manager Paul Ramsey’s call record by and from the cell phone(s) he uses for the dates of May 1st, 2nd, and 3rd of 2009.
C E R T I F I C A T I O N


I, WALTER J. BUBIEN, JR., certify that the foregoing statements made by me are true.  I am aware that if any of the foregoing statements made by me are willfully false, I am subject to punishment.

Respectfully submitted this 10th day of July 2009,
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Walter J. Burien, Jr.

Original of this document filed this 10th day of July 2009 with the County Justice Court / Saint Johns City Municipal court clerk 

CERTIFICATION OF MAILING

And a copy of this document sent this 10th day of July 2009 to the following by USPS 1st Class Mail:

Hon. Butch L. Gunnels

P. O. Box 308

Saint Johns, AZ 85936

R. John Lee

P. O. Box 2280

Saint Johns, AZ 85936

Michael B. Whiting

Apache County Attorney

PO Box 637

Saint Johns, AZ 85936

FBI Phoenix Office

Public Corruption Unit Team Chief

201 E. Indianola

Phoenix, AZ 85012    

                     





                                                   by:  WJB
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