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Walter Burien, Jr.

P.O. Box 2112

Saint Johns, AZ 85936

(928) 458-5854

IN THE SUPERIOR COURT OF ARIZONA

 IN AND FOR THE COUNTY OF MARICOPA
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WALTER J. BURIEN, JR.    
       
             Case No. DR 2000-090543                



Petitioner,



    
   Atlas No. 000137781901
                        V.                                      MOTION FOR SUMMARY JUDGMENT
DEBBIE C. BURIEN (WATTON)              ON THE PLEADINGS

                     Respondent.                                    

                                                                                               The Honorable Jaime Holguin
COMES NOW, Walter J. Burien, Jr., hereinafter the Petitioner, with the following motion for Summary Judgment on the Pleadings; 
Requesting a decision made on the basis of statements and evidence presented for the record without a trial. Petitioner requested orders from the court on August 15th 2011. The Respondent and the “State” are in clear default in reply and the time to reply has past and any attempt to further; impede; or sway the decision of the court is mute. There is no dispute as to the facts of the case as presented by Petitioner, and this party, the Petitioner is entitled to judgment as a matter of law. 

The material facts presented by Petitioner are ones, which might affect the outcome of the case under governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). There is no "genuine,” evidence or reply from Respondent or the “State” to preclude summary judgment for the Court not granting the requested orders. The time for the Respondent and the “State” to respond has clearly past.

Even if the Respondent had replied in the time required to do so, in consistency with past comments the Respondent would have asserted Conclusory or speculative testimony and that is insufficient to raise a genuine issue of fact to defeat summary judgment. See, e.g., Falls Riverway Realty, Inc. v. Niagara Falls, 754 F.2d 49 (2d Cir. 1985); Thornhill Publishing Co. v. GTE Corp., 594 F.2d 730, 738 (9th Cir. 1979). 

Petitioner in his request for orders of the Court dated 08/15/11 brings forward specific first hand knowledge of “facts”. Petitioner’s statements were in no light inadmissible hearsay evidence that would not be considered on a motion for summary judgment. Blair Foods, Inc. v. Ranchers Cotton Oil, 610 F.2d 665, 667 (9th Cir. 1990).  EXHIBIT “P”; is a true copy of Petitioner’s timely child support payments.

Summary judgment is properly granted when the evidence in support of the moving party establishes that there is no issue of material fact to be tried. (Code Civ. Proc., section 437c; Mann v. Cracchiolo (1985) 38 Cal.3d 18, 35.) The court is required to consider all the evidence set forth in the papers, except where objections are properly sustained, and all inferences reasonably deducible from such evidence. If the court determines there is no triable issue of fact, the court will determine any remaining issues of law. (Pittelman v. Pearce (1992) 6 Cal.App.4th 1436, 1441.) 

The factual issues brought forward in Petitioner’s filing of August 15th 2011 having a docket date of 08/17/11 with request for Orders of the Court is incorporated here in its entirety by mention and was not disputed or replied to by Respondent nor DES for the “State” and both parties are in clear default in reply and have lost the opportunity to dispute; rebut; or assert claim. Petitioner’s claims; facts stated; assertions; and requested remedy by Order of the Court stand in and at law as established facts to be granted by the court.

The Court Order requested by petitioner through his request filed with the court on August 15th 2011 of which was supported by Petitioners filing of July 20th 2011, Petitioner requests immediate relief as previously brought forward for Order of the Court and the relief requested again is stated as follows:

A.   That DES is to return to the Walter J. Burien, Jr. within ten days of receipt of this Order of the court any money seized by lien ATLAS # 000137781901 from the father’s CHASE BANK checking where his VA Disability funds are deposited. The amount seized was $1,883 and date seized on February 2nd 2011.  That the return of funds seized by DES be sent by bank draft to the father’s listed US Postal address.  Additionally that DES is ordered by the court not to seize / lien father’s VA Disability funds in compliance with federal law affirming: “VA Disability Funds are not subject to lien or seizure.”  TITLE 42 USC 659 § 581.104 (b)
B. With the father being current on all child support and arrears payments due as specified by the previous order of the court that the Respondent’s request for a hearing is denied / vacated. 
C. That the court Orders the Respondent communicate with the father if she has any questions per timely monthly payments when payments were made before requesting hearings that are mute with said payments having already been made by the father prior to a request for hearing being filed with the court.
D. It is further Ordered that Respondent and others within the home of the children cease and desist in her false indoctrination of the children that Walter Burien is not their father and inform the children that what they were told to the contrary is not true. That the court concurs with the father that it is important the children know “whom” their father is and not be indoctrinated to the contrary.

E. It is further ordered that the father be timely in his child support and arrears payment totaling $432 per month and that said payments be made by the 15th of each month.

F. It is further ordered that Respondent within 30 days by written reply to the father at his listed address disclose in detail the monthly dollar amount of the “state assistance” she was receiving before being “reduced” and what the current dollar amount of what that “state assistance” currently is.  

RESPECTFULLY SUBMITTED this 11th day of November 2011


                   Walter J. Burien, Jr. – PRO PER 
CERTIFICATION

The forgoing and attached exhibits; statement; facts; presentations are true and accurate to the best of my knowledge.


         Walter J. Burien, Jr.

ORIGINAL of the foregoing MOTION FOR SUMMARY JUDGMENT dated 11/11/11 filed with the clerk of the Maricopa County Superior Court - This 11th day of November, 2011 via US Postal Service Priority mail # 0304 3490 0000 5932 7632 sent to:

Filing Counter - CLERK OF THE COURT

222 E Javelina Ave.

Mesa, Arizona 85210
A copy was delivered 11/11/11 via the same US Postal Service Priority mail to the inbox of:

Hon Commissioner Jaime Holguin
222 E Javelina Ave. Suite 3-E

Mesa, Arizona 85210

A copy was sent - This 11th day of November, 2011 US Postal Service 1st class mail to:

Paula Cotitta

Department of Economic Security

Assistant Attorney General 

P. O. Box 2390

Gilbert, AZ 85299

Troy Brown

1757 E. Baseline Road, Suite 130

Gilbert, AZ 85233

Debbie Watton

C/O - Fuller

14825 N Deer View Trl

Prescott, AZ 86305-5745

EXHIBIT “A”

DR2000-090543

Petitioner’s Child Support Payments - Atlas No. 000137781901

True copy of CHASE auto bill pay payments from Petitioner current as of 11/11/11
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