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Walter J. Burien, Jr.

P.O. Box 2112

Saint Johns, AZ 85936

Telephone (928) 458-5854
On Appeal

To the Yavapai Superior Court in and For State of Arizona 
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STATE OF ARIZONA )
KNOW ALL MEN BY THESE PRESENTS
COUNTY OF APACHE )

Before me the undersigned authority on this day personally appeared Walter J. Burien, Jr.,
who after being duly sworn, did depose and state:

"My name is Walter J. Burien, Jr., | am over twenty-one (21) years of age, and am competent
to make this affidavit. | am the Petitioner in the foregoing APPELLANT’S BRIEF and all statements,
allegations, and denials are true and correct to the best of my knowledge and belief"

Malter J. Blf;iﬁfrf Jr.

Given under my hand and seal this 2" day of November 2012

VALERIE K CLEVENGER
Notary Public - Arizona

Apache County
My Comm. Expires Apr 3, 2016

\/ VLUéMl//{ Vi noin Vi evie v cibverberd
Notary Public, Inand For the State of Arizona Name of Notary — Printed

Copy of the foregoing @ppellant’s Brief with and two copies of the same mailed

this 2™ day of November 2012, US 1 Class MAIL - Delivery Confirmation # 9405
5096 9993 9222 1954 33, TO:

In And For the County of Yavapai, State of Arizona:

Prescott Justice Court
P. O. Box 2059

Filing Counter
Prescott, AZ 86302

And one COPY for Conforming included for the inbox of David Kell, Yavapai
County Attorney
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           STATE OF ARIZONA                          Case No. CR 2012-040735J              



Complainant,



     Sub cases: 20120529J & 20120426J  

                        V.                                                

WALTER J. BURIEN, JR.                                   APPELLATE BRIEF
              Petitioner.                    

                 
The Honorable Arthur Markham

[Prescott Justice Court – on Appeal]

Arizona State        ]

                               ]  Subscribed, sworn and sealed

Apache County     ]

NOW COMES this Petitioner, Walter J. Burien, Jr., first being duly sworn, does execute this APPELLATE BRIEF by Affidavit in this criminal matter and does affirm that the statements made herein are true, in substance and in fact, and hereby submits the same to this Court.

PRESENTMENTS

TOTAL WORD COUNT OF PETITIONER’S APPELLATE BRIEF: 4,237
1.     Petitioner is submitting this day, November 2nd 2012 his Appellant’s Brief in this criminal matter with the Prescott Justice Court on Appeal to the Yavapai Superior Court acting in behalf of the State of Arizona; 
2.     Petitioner incorporates in this appeal the court files in this matter with records of all statements; pleadings; reports; pictures; exhibits; audio log recordings; disclosure presented; pre-trial and at trial by reference as if shown and as if stated here in full; 
           Petitioner reserves the right to supplement his Appeal in the event relevant and substantial evidence is made available to Petitioner not currently in Petitioner’s possession. 
Jurisdiction and Venue

1. For the various forms of relief that the Petitioner seeks, and given full consideration that this case entails multiple sets of fairly complex circumstances, with various and numerous causes of action contained hereunder, jurisdiction and venue over all subject matters herein are properly had and held within the Yavapai Superior Court, and guidance must be taken from the same matters arising, under any or all of the following provisions of relevant federal and local law addressed to or by the Court on Appeal for the State of Arizona:

a) Article III, Section 2, of the United States Constitution – regarding issues risen under the Constitution, laws, or treaties of the United States;

b) Article IV, Section 2, of the United States Constitution – regarding equal protection of all privileges and immunities of citizens amongst the several States;

c) Article VI of the United States Constitution – regarding the binding of judges in every State under the supreme law of the land, and which same consists of the Constitution, laws, and treaties of the United States;

d) 18 USC § 3231 – regarding offenses committed against the laws of the United States;

e) 28 USC § 1331 – regarding issues arising under the Constitution, laws, or treaties of the United States;

f) 28 USC § 1340 – regarding civil actions relating to internal revenue;

g) 28 USC § 1343 – regarding deprivations of rights, and/or privileges, of citizens of the United States;

h) 28 USC § 1355 – regarding recovery or enforcement of fines, penalties, or forfeitures;

i) 28 USC § 1356 – regarding seizures not within admiralty and maritime jurisdiction;

j) 28 USC § 1367 – regarding supplemental jurisdiction over interrelated claims;

k) 28 USC § 1391 – regarding venue and defendants generally;

l) 28 USC § 1395 – regarding venue in actions involving fines, penalties, or forfeitures;

m) 28 USC § 1441 – regarding the removal of state court subject matters generally;

n) 28 USC § 1443 – regarding denial or violation of civil rights within a state court;

o) 28 USC § 1657 – regarding priority of actions, and temporary or preliminary relief;

p) 28 USC § 1962 – regarding liens, by judgment, upon property within the district;

q) 28 USC § 2201 – regarding creations of remedies and declarations of rights;

r) 28 USC § 2202 – regarding further reasonable, necessary, or proper relief available from this Court;

s) 28 USC § 2283 – regarding this Court's authority to stay proceedings in any state court;

t) 31 USC § 3732 – regarding false claims actions under federal and/or state laws;

u) 42 USC § 666 – regarding civil actions to enforce child support obligations;

v) 42 USC § 2000b – regarding deprivations of civil rights within public facilities; and

w) 42 USC § 2000b-2 – regarding individual remedies for deprivations of civil rights within public facilities.



This Court also has supplemental jurisdiction over all other claims by the Petitioner that are so related to the claims herein that they form part of the same case or controversy under Article III of the United States Constitution.

EVENTS


Petitioner from April 7th 2012 until April 21st 2012 made several attempts by phone call through the Sheriff’s dispatch line to arrange for a “civil standby” for April 21st 2012 at 10 AM from the Yavapai County Sheriff’s Office; 

On the first call place by Petitioner he was told by the Sheriff’s dispatch office to call a half-hour ahead of when the civil standby was needed and it would be arranged. Petitioner lives in Saint Johns, AZ where it is a 12-hour round trip for him, so he wanted to “schedule” the standby for the date and time needed; 

On the next call Petitioner was directed to, and in steps a Sergeant Howard of the Yavapai County Sheriff’s Office who states in no uncertain terms: “No, I will not allow a civil standby”; 

Petitioner than tried a call to the Yavapai County Sheriff and reached the secretary for the Sheriff, explained the need for a civil standby and she said: “Should not be a problem and a standby should be able to be arranged”. I found out post 04/21/12 that Sergeant Howard had intervened to prevent a civil standby that Petitioner was requesting;

On the morning of 04/21/12 Petitioner made one last attempt to get a Yavapai County Sheriff standby and spoke to a deputy Ethan Stover who informed Petitioner his Sergeant, Sergeant Howard told him he could not do a civil standby for Petitioner;



Petitioner stopped by 14825 N. Deer View Trail to speak with the parties present there, received a hostile reception from the complainants in this matter and was asked to leave the property. Petitioner left the property, and drove a mile away to the Williamson Valley Fire-station, parked his vehicle, and called deputy Ethan Stover to report to him the less than warm reception events that transpired when Petitioner stopped at complainant’s property for a few minutes.  Petitioner wished to let the deputy know there was hostility shown by complainants during the short visit  before Petitioner returned to where he lived in Saint Johns, AZ. Petitioner was asked to wait at the Fire-station by the Sheriff’s dispatcher for deputy Ethan Stover to arrive, Petitioner did so and in a few moments deputy Ethan Stover arrived with Sergeant Howard in another vehicle. Deputy Ethan Stover was told by Sergeant Howard to keep Petitioner at that location and as he,  Sergeant Howard left to meet with the complainants in this matter; 

        Sergeant Howard returned saying he had secured three statements from complainants saying I was at their location for 25-minutes to a half-hour, would not leave when asked to do so, and Petitioner was arrested at the direction of Sergeant Howard and charged on April 21st 2012 with A. R. S. 13-1502; Criminal trespass in the third degree. Classification; “A person commits criminal trespass in the third degree by: 1. Knowingly entering or remaining unlawfully on any real property after a reasonable request to leave by the owner or any other person having lawful control over such property, or reasonable notice prohibiting entry”. 

  Petitioner brought forward the following facts pre-trial; at trial; and brings forward the following turning case law on Appeal as noted above and as follows under “Allegations of Law”;

Allegations of Law

         The Petitioner has certain and various inalienable rights and guarantees secured to him by the United States Constitution, and under statutory provisions of the United States Code and Arizona law as referenced within and contained as outlined herein. Foremost of which is not to have any predominant conflicts of interests at trial or on Appeal with potential or inherently biased adversarial parties adjudicating the matters on Appeal;  

            From the inception of this case the Yavapai County Attorney’s Office in full cooperation with the complainants and the complainant’s bad faith intent took an adversarial and not impartial position per the arrest of Petitioner and process for conviction of Petitioner;

           A pattern emerged as the process progressed of selective presentation of the discovery requested and process that appeared inherently designed to inflict as much physical; emotional; financial damage upon Petitioner from within the process being exerted upon Petitioner; 

          The crimes of complainants per them providing false statements to Law Enforcement was brought up by Petitioner to the Sheriff deputy at the time Petitioner was arrested; after arrest; and to the Prosecutor throughout the entire process before and then at trial; 

       The Sheriff’s own digital audio log timeline showed the complainants had filed false statements per their timelines noted which was obviously designed with the intent by them to justify an arrest per A. R. S. 13-1502. With good cause and clear evidence of complainant’s commission of a crime per filing false statements with a Law enforcement officer, the Sheriff’s office nor the County Attorney took any affirmative action of consequence towards complainants for their crime(s) committed; 

           In the alternative Petitioner learned post 04/21/12, in light of the Yavapai County Sheriff’s own audio recorded time-lines logs, clearly brought to their attention by Petitioner, complainants statements, it was apparent were modified from that of saying Petitioner was at their location for over 25-minutes to over a half and hour to that of saying, being produced as of 04/23/12 of Petitioner was there from 15 to 25-minutes.    

          Notice is hereby given to the Court in this matter by Petitioner of this significant conflict of interest between the Yavapai County Attorney’s office and Petitioner; and Petitioner requires the strict appearance of neutrality in the review of this instant Appeal presented to the Yavapai Superior Court in as such Petitioner requires that previous employees of the Yavapai County Attorney’s office adjudicating or ruling in these matters would be in a direct conflict of Petitioner’s cause of action in this matter and in no light impartial. Petitioner requires an impartial review of this Appeal without conflict of interest present.

1.       Any natural parent of a child or children has such rights and guarantees, regardless of marital status. There were no restrictions against Petitioner stopping by the residence of 14825 Deer View Trail, Prescott, AZ (an unincorporated area of the county). Nor were there any restrictions of the same in the twelve-year old domestic relations case between the parties per no contact on 04/21/12. The venue held in the domestic relations matter is with the Maricopa Superior Court. Petitioner has “scheduled” phone calls but had no “scheduled” parenting time, and again: There were no restrictions against Petitioner stopping by the residence of 14825 Deer View Trail, Prescott, AZ in place for the last ten years;  

               Contact with the children between the Father, this Petitioner was at the discretion of the custodial mother, Debbie Watton. Petitioner knowing the propensity for complainants to lie and fabricate with the intent of causing damage, made every attempt for over a week in advance of his trip to Prescott, AZ to secure a civil standby through the Yavapai Sheriff’s department and was denied based on the intervention within the Sheriff’s department by Sergeant Howard. Petitioner made an attempt for civil contact and his attempt for civil contact was responded to by hostility, entrapment, and a staged false arrest; false imprisonment; and a then a carry-through of malicious prosecution in line with the original intent of the complainants to cause damage to Petitioner. It appears the complainants had the cooperation of certain parties within Yavapai County government in doing so prior to 04/21/12 and post 04/21/12; 

              It was testified by the complainants at trial that Petitioner maintained being civil when he stopped by their residence on 04/21/12 and maintained being civil in good conduct until he departed. Petitioner’s son John was waiting for his Father, the Petitioner in the driveway when Petitioner stopped and parked his vehicle. Petitioner said “Hi Big Guy” to his son and within about 45 seconds to a minute Darlene Fuller walked from the house front porch down the driveway making contact with petitioner, and then about a half minute later Hank Higuera left the house porch and approached Petitioner also;

            The court in this matter noted that a finding of guilt was rendered being that Petitioner did not “instantly” leave upon the first request for Petitioner to leave as Petitioner tried to have a civil conversation with the complainants; 

            When it was obvious to Petitioner that complainants were not going to behave in a civil manner after a very brief time in his attempts to do so [approximately two-minutes], he left. The property was not posted no-trespassing; Petitioner left the property  “after a reasonable request to leave” was made by complainants. Maybe not as fast as they would have liked, but well within “reason” and not in violation of the law based on the parameters of A. R. S. 13-1502;

2.       Officers, officials, employees, agents, and other persons or entities involved with judicial and/or other determinations affecting the outcomes of domestic relations matters, and by their own sworn oaths, have various and certain duties under law, common law, and in equity, to uphold, support, and protect the Constitution of the United States, as well as all statutes, rules, and regulations of the State of Arizona and the United States.

3.       The Petitioner is not professional attorney, and his pleadings cannot be held to the same level of technical standards that pleadings from the Respondent’s should be held to, or that will be expected from any future professional counsel in this cause. See, e.g., Haines v. Kerner, 92 S.Ct. 594; Jenkins v. McKeithen, 395 U.S. 411; Picking v. Penna. Rwy. Co., 151 F.2d 240; and, Puckett v. Cox, 456 F.2d 233.

4.      Governments, and the government officials, persons, or entities that represent them, do and will automatically lose any qualified immunity they may have previously enjoyed, upon the commission of any act necessarily done outside the lawful scope of the matter in question. See, e.g., Burns v. Reed, 111 S.Ct. 1934; Monell v. Dept. Of Social Services, 98 S.Ct. 2018; U.S. v. Lanier, 117 S.Ct. 1219; Koon v. U.S., 116 S.Ct. 2035, Dennis v. Sparks, 101 S.Ct. 183; and, etc.

5.      A conspirator is responsible for the acts of other conspirators who have left the conspiracy before he joined it, or joined after he left it. See, e.g., U.S. v. Guest, 86 S.Ct. 1170, U.S. v. Compagna, 146 F.2d 524; and, etc.

6.      The Prosecutor in this matter intentionally withheld evidence requested by Petitioner from the inception of this case that would prove Petitioner’s good intent innocence AND prove intentional collusion in this matter by a representative of the Yavapai County Sheriff’s office a Sergeant Howard per “staging” the false arrest; malicious prosecution; and conviction of Petitioner per A. R. S. 13-1502 and subsequent conviction CR 2012-040735J in cooperation with complainants is as follows: 

A.        From the inception of this matter Petitioner requested numerous times through discovery in this matter the Yavapai County Sheriff’s digital audio files from April 7th 2012 until April 21st 2012 that Petitioner placed from his home number of 928-458-5854 or cell phone number of 928-445-3532 through the recorded Yavapai Sheriff’s dispatch line or that came in from the complainant’s in this matter residence telephone number of 928-541-1029 located at 14825 N. Deer View Trail through the Yavapai County recorded dispatch line within the same time period. What was provided to Petitioner were the calls placed on 04/21/12 and not the calls from April 7th through April 20th 2012 at Petitioner’s objection pre-trial and at trial; 

       The intentionally held back discovery requested per these audio files was essential to Petitioner’s cause in proving Petitioner’s good faith innocence AND establishing collusion on the part of complainants and a Sergeant Howard for the false arrest and malicious prosecution of Petitioner in collusion with complainants;


Petitioner objected in writing pre-trial and at trial per the Prosecution’s non-compliance and default in not providing the specific digital audio logs that were recorded and placed through the Yavapai Sheriff’s Dispatch line prior to 04/21/12. 

          The dates; times; and durations of those calls made from Petitioner’s phone numbers were provided to the prosecution through Petitioner’s Reciprocal Disclosure, requests for discovery made, and notice of default to the Prosecutor in this matter.

B.       On July 30th 2012 Petitioner filed with the Prescott Justice Court RESPONDENT’S REPLY to STATE’S MOTION FOR RECONSIDERATION requesting a signed Order of the court for production of a supposed email sent by the Yavapai County Sheriff’s Secretary with “identifiable” and “verifiable” header information attached to the email for verification of being “legitimate” or a “forgery”;    

          The supposed email composed by the Sheriff’s secretary a Cathy David that was presented to Petitioner by the Prosecution without header information for the email, it was obvious to Petitioner that the email was forged and Petitioner noted the reasons evidencing a forgery and whom he thought was responsible for said forgery in his motion for a court order to produce the header information of Cathy David’s email of 04/19/12. Petitioner’s request was granted and the Prosecution was ordered on 08/03/12 to produce the Sheriff’s Secretary’s email sent 04/19/12 with the header information of “that” email with header information of 04/19/12 provided with the original email of 04/19/12 and provide the same to Petitioner in a timely manner before trial; 

   The Prosecution intentionally held back the email containing the header information from 04/19/12, did not comply with the Order of the court to provide the email bearing the header information of 04/19/12 before trial, and then at trial handed to Petitioner what was supposed to be the original email from the Yavapai Sheriff’s secretary with header information of 04/19/12 and it was not.  The header information displayed was that of an email from Sergeant Howard dated May 31st 2012. Petitioner’s request for  discovery, discovery backed up by court order was in clear default and in contempt of the order to provide the same.

7.         The complainant’s Debbie Watton and Darlene Fuller’s hand written statements of 04/21/12 produced through discovery and submitted as evidence at trial were shown to be perjured, as was established through testimony by complainants at trial. Notably; Complainant Debbie Watton in her written statement said she was with her husband Hank Higuera and mother Darlene Fuller as they talked to Petitioner when in fact it was established by her own testimony at trial she was on the residence porch with her daughter Gloria about 80-yards away not being able to hear what was being said by Darlene Fuller and Hank Higuera or comments being made to or by the Petitioner; 

             A key presentation made by all three complainants in their written statements and initial testimony at trial per the incident of 04/21/12 was that “Petitioner came unannounced”; 

            Complainant Darlene Fuller under testimony at trial initially said “she had no idea” that petitioner was going to stop by. Petitioner then presented the question to complainant Darlene Fuller at trial: “Two weeks before I stopped by on April 21st, when I asked John [Petitioner’s son] while I was on the phone with him to have him ask you If you would like me [the Petitioner] to take you, Debbie, and Hank out to lunch after I stopped by on April 21st at 10 AM for five or ten minutes, what did you say to John when he asked you? The answer from Darlene Fuller was: “I told him I was not interested in going”. This testimony by Darlene Fuller, the owner of the property made at trial established clearly she was aware of what day and time Petitioner would be stopping by. Her perjured testimony not only at trial when she initially testified Petitioner came unannounced, but also within her “hand written” statement of 04/21/12 provided to Yavapai County law enforcement stating the same is again a perjured statement; 

               Additionally it was clearly established by Petitioner pre-trial through his pleadings filed with the court and at trial based on the Sheriff’s own recorded audio logs made available to Petitioner of 04/21/12, that were acknowledged by the Prosecutor for the record at trail as being time accurate; correct; and that said call logs were additionally confirmed by Petitioner’s own phone records submitted as evidence at trial, that Petitioner as evidenced by the audio call timed call logs had stopped by the location of the incident for four to five minutes and NOT the fifteen to twenty-five minutes as stated in complainant’s “hand written” signed statements of 04/21/12, which again being perjured testimony of all three complainants; 

              Petitioner made these points clear in his closing statements at trial. The judge at trial, judge Markham noted for the court record that based upon the testimony he heard that Petitioner “was not there for 15 to 25 minutes but less than that” establishing by the presiding Judge’s own findings that all three complainants gave perjured testimony at trial and in their written statements. Each point above singularly or collectively is solid grounds to vacate the conviction in this matter, and I quote from well-established Supreme Court law findings of the following;

         “All perjured relevant testimony is at war with justice, since it may produce a judgment not resting on truth. Therefore it cannot be denied that it tends to defeat the sole ultimate objective of a trial." In re Michael, 326 U.S. 224, 227 (1945). When the Court has been faced with a claim by a defendant concerning prosecutorial use of such evidence, it has "consistently held that a conviction obtained by the knowing use of perjured testimony is fundamentally unfair, and must be set aside if there is any reasonable likelihood that the false testimony could have affected the judgment rendered". United States v. Agurs, 427 U.S. 97, 103 (1976). See also, e. g., Napue v. Illinois, 360 U.S. 264, 269 (1959); Pyle v. Kansas, 317 U.S. 213, 216 (1942); Mooney v. Holohan, 294 U.S. 103, 112 (1935). Similarly, the Court has viewed use of such testimony as so antithetical to our system of justice that it has permitted the prosecution to introduce otherwise inadmissible evidence to combat it. See, e. g., United States v. Havens, 446 U.S. 620, 626 -627 (1980); Oregon v. Hass, 420 U.S. 714, 720 -723 (1975); Harris v. New York, 401 U.S. 222, 225 -226 (1971); Walder v. United States, 347 U.S. 62, 65 (1954). The proposition that presenting false evidence could contribute to (or that withholding such evidence could detract from) the reliability of a criminal trial is simply untenable. [475 U.S. 157, 186] ”.

8.         At trial Sergeant Mark Howard under oath upon questioning from Petitioner admitted to having a relationship with the complainants residing at 14825 Deer View Trail going back two-years. Upon being asked several times what the details of that relationship were, his reply was: “I don’t remember”. When asked if he was the only law enforcement official from the Yavapai County Sheriff’s office to have personal contact with the complainants on 04/21/12 his answer was: “Yes”. 

                 When asked several times if he instructed his deputy, deputy Ethan Stover who had no personal contact with complainants on 04/21/12 to place Petitioner under arrest for Trespassing A. R. S. 13-1502, his answer was:  “I don’t remember”. Petitioner then noted to Sergeant Howard that his deputy who had just previously testified, who placed Petitioner under arrest for Trespassing A. R. S. 13-1502, when asked if his Sergeant, Sergeant Howard after meeting with complainants for about twenty-minutes, upon his return instructed him to place Petitioner under arrest, deputy Ethan Stover’s reply was a clear: “Yes, he did”.

CONCLUSION

         Petitioner will do his best to move this appeal forward towards closure and under no circumstances will Petitioner abandon this appeal knowingly, willingly, or intentionally.      

         Petitioner will move the court with good cause shown to grant the relief requested. The relief requested is to vacate with prejudice the conviction case No. CR 2012-040735J and sub cases: 20120529J & 20120426J derived there from.
Respectfully submitted this 2nd day of November 2012.


___________________________________________________ 
Walter J. Burien, Jr., Pro Se

P. O. Box 2112

Saint Johns, AZ 85936

Tel: (928) 458-5854


VERIFICATION

STATE OF ARIZONA      )

                                                                    KNOW ALL MEN BY THESE PRESENTS

COUNTY OF APACHE    ) 

Before me the undersigned authority on this day personally appeared Walter J. Burien, Jr., who after being duly sworn, did depose and state:

"My name is Walter J. Burien, Jr., I am over twenty-one (21) years of age, and am competent to make this affidavit. I am the Petitioner in the foregoing APPELLANT’S BRIEF and all statements, allegations, and denials are true and correct to the best of my knowledge and belief"
                                                                                              Walter J. Burien, Jr.

Given under my hand and seal this 2nd day of November 2012

​​​​​​​​​​​​​​​​_____________________________________                            ______________________________  

Notary Public, In and For the State of Arizona                                       Name of Notary – Printed
Copy of the foregoing Appellant’s Brief with and two copies of the same mailed this 2nd day of November 2012, US 1st Class MAIL - Delivery Confirmation  # 9405 5096 9993 9222 1954 33, TO:
In And For the County of Yavapai, State of Arizona:

Prescott Justice Court

P. O. Box 2059
Filing Counter

Prescott, AZ 86302
And one COPY for Conforming included for the inbox of David Kell, Yavapai County Attorney

____________________
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