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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA





IN AND FOR THE COUNTY OF  YAVAPAI





						)


WALTER BURIEN				)	Case No.  950538


						)


vs.				)	


 						)	RESPONSIVE 				 					           )	HEARING MEMORANDUM


ROBYN ARROWWOOD		           )	REQUEST TO ENFORCE


						)	SUPPORT.


						)	 


						)	


						)	(Honorable David L.Mackey)


						)	








	 WALTER BURIEN, through undersigned counsel hereby responds to Respondent’s Expedited Process Request to Enforce Support.	


In filing this response, the petitioner Walter Burien respectfully and earnestly requests the court to consider all pertinent facts, circumstances and prior actions of the parties and thereafter, with the inherent power of the court, enter an order that not only does equity to the adult parties to this action but protects the best interests of the minor child of the parties which should be the main focus of both of the court and the parties to this action. 


 


BACKGROUND


WALTER BURIEN, the father of ALLYSON ARROWWOOD, from the day of her birth has been concerned about her ultimate safety and well being. His attempts to convince both the proper agencies and the courts that his daughter was in danger in her mother’s custody due to Robyn Arrowwood’s profound drug addiction were met with both disbelief and ridicule. Robyn Arrowwood, as some addicts are adept at doing, truly played the system. Unfortunately, at times, when the appropriate state authorities err in judgment the child pays the ultimate price. Time has proven that the father’s concerns were justified.


Custody removed from mother: The respondent was compelled to give up custody of the child (voluntarily submitted to dependency) to the state upon hospitalization for severe drug abuse. Robyn Arrowwood’s use of drugs, either contributing to or combined with her living with the child in the forest out of a van, was abundant evidence that she possessed neither the will or the ability to provide for the safety and welfare of the parties’ child. 


Eventual custody to father: The permanent and full custody of the child in question is moving, even though slowly, to the father who will soon be totally and almost certainly solely emotionally and physically responsible for this child’s care and well being without any help or participation from the mother. Custody of the child by the father has the support of Dr. Karen R. Sullivan, the court appointed Psychologist and the Children’s Protective Services and David Wilson, the attorney for the child.  The petitioner father has amply demonstrated his continued concern and love for the child of the parties by timely fulfilling court required actions required to gain full custody of the parties child. His parenting skills are evidenced by the fact that his two other minor children, are beautifully and lovingly parented by him. John Joseph, age two has been residing with his father from the inception of this matter and Gloria, age one has significant and extended time with her father and brother.  These children by all standards are well cared for and flourishing in their father’s home environment.  


By contrast, the mother missed many court ordered appointments for drug testing and then again tested as dirty.  The record also reflects that mother intentionally sought to thwart the child’s placement with her father by seeking to poison the well with false allegations and undue influence on the child. Her actions have complicated this matter and substantially increased father’s attorney’s fees incurred to protect his child and bring her home. 


Child support arrearages:  Petitioner candidly admits that he has not paid the child support provided for in the order since mother disappeared with the child.  Prior to that time he paid in excess of $5,000, a not so in significant amount considering the limited resources available to him. While his subsequent actions were not in conformance with the routine normally established, his motives were clearly not to avoid an obligation to his child but to protect her from further danger. Petitioner’s parental instincts to protect his daughter were stronger that the fear of retribution from the mother or the court.  His repeated allegations of chronic drug use by the mother and fear of the subsequent danger to his daughter from her inability to control her actions in this regard were callously disregarded by the various authorities whose aid he desperately tried to enlist in protecting his daughter.  Mother finessed the system in a dangerous manner. Finally, in total desperation he wrote a letter to the court and advised the court that his conscience would not permit him to provide money to Robyn Arrowwood that he knew would provide her even more resources to spend on drugs.  The more Robyn Arrowwood became drugged out the greater the danger to his daughter.  Written notice to the court of his intended action is surely striking evidence that he placed the welfare of his child above even that of his own. He was convinced that to give a drug addicted person money was to involve that person even more deeply into drug dependency and would result in increased danger to his daughter. 


The Petitioner does not ask the court to necessarily condone or even sympathize with his actions, but he does earnestly entreat the court to understand and give consideration to his motives and the depth of his concern for his daughter’s safety and well being while in Robyn Arrowwood’s custody in reaching its final determination of the issue of support arrearages. Rebuffed by and devoid of any help from the authorities, he took the only step he felt he could that would have the least harmful impact on his daughter. Moreover, the mother’s actions have placed a heavy and onerous burden on the Petitioner in terms of attorney’s fees in dispelling bias created partially by the mother’s conduct and in insuring his child is to return to her home with her father and siblings. 


Amount of arrearages:  The amount of support arrearages is considerably less that that set forth in the respondent’s petition and far less than the amount of fees father has incurred to protect the child, over $23,000.  


By order of this court, dated May 28, 1998 support arrearages were found to be:  $1,463.00.  Further monthly support was to remain at $209 per month. In August, 2001, (39 months later) respondent voluntarily submitted to dependency of the child who as to her, became a ward of the state.  By calculations the amount of support arrearages is:


	May 1998 Judgment:			  		$1,463.00


	36 months x $209 =						  8,151.00


					Total				$9,614.00





While the combined amount may appear to be substantial, the monthly amount ordered by the court would, in the father’s opinion, have served only to enable the mother to purchase additional drugs. Were his actions technically legally supported? The answer to that is no. Were his actions motivated by a concern for his daughter?  The answer to that is clearly yes. Time has born out that Petitioner was justified in his deep concern for his daughter’s well being. Historically, Petitioner demonstrated his ongoing concern by a conducting a continuing action, initially in protest against the mother, the courts and CPS but ultimately (as the validity of his concerns became evident to the authorities) in full cooperation and compliance with the decrees of the court and the requirements of CPS regarding the welfare of his minor daughter.  


While the petitioner may have made some errors in judgment as he undertook to represent himself before this court, the mother’s irrational and emotional opposition to his getting custody of his daughter, driven by an intensive hate for him and not for a concern for the welfare of the child, has caused the petitioner to incur attorneys fees to date in excess of $23,000, a substantial portion of which remains unpaid. 


OPTIONS OF THE COURT


	This court has some options in determining what is in the best interests of the parties, and what is in the best interests of the minor child of the parties.  Neither party appears before this court with totally clean hands.  Both parties have issues,  the respondent in hiding the child for years and in making repeated false statements about the father and in engaging in conduct damaging to the child, the petitioner for  not paying the respondent the support while she was on the run. This circumstance empowers the court to resort to equity in arriving at a solution to insure the child’s best interests are met.


Some the options are:


	A.	Award respondent mother a judgment for the full amount of the arrearages that would entitle her to collect the same. 


	The arguments against this solution are many.  1. There is little evidence to show that the mother would have used the money for other than to increase her drug dependency.  2.  In a short time the father will have full custody and reasonability for the care and support of his daughter and will be solely responsible for her care and support without contribution from the mother.  3.  To award the mother who has the history of drug dependency money that is needed for the future long-term care and support of the parties’ child is to create a financial hardship that will negatively impact the parties’ child and the family structure into which she is finally being integrated. 4.  The respondent mother, who now files a simple pre-se petition to collect back child support, took no such action from 1998 to the present.  It is arguable that she failed to do so in order that the condition of her negligent care of the child and her drug dependency would not be subject to court review by the response of the petitioner.  5.  It is clear, that the money in the hands of the respondent mother would not benefit the child while a burden to pay would negatively impact the financial resources available to provide for the child in the future. 6.  The respondent mother only now asks for the back support when she knows that it cannot benefit the child and only as the full custody and control of the child appears to be steadily and surely progressing to the petitioner father.


Fashion an offset judgment around the provisions of ARS 25-324.


As previously alleged, the respondent mother has irrationally and intentionally done everything she could to prevent the petitioner father from obtaining custody of this defenseless child.  Without concern for the future welfare of this child, whom she shamefully neglected, she has caused the petitioner to incur a huge and staggering indebtedness for attorney’s fees in the amount of $23,000.00.  Her allegations of wrong doing on the part of the petitioner were investigated and found to be spurious and without merit and were the main cause of his incurring these burdensome fees.  The pertinent part of A.R.S. 25-324, dealing with marital and domestic relations provides as follows:


“The court from time to time, after considering the financial resources of both parties and the reasonableness of the positions each party has taken throughout the proceedings ,may order a party to pay a reasonable amount to the other party for the costs and expenses of maintaining or defending any proceedings under this chapter or chapter 4, article 1 of this title. - - - - - - -” 





It is within the sound discretion of this court to award the petitioner attorneys fees in an amount directly offset by the amount of support arrears. The obvious benefit to this solution would be to not reward the mother for her damaging behavior, do some measure of equity, in that father has necessarily incurred the burden of $23,000 in fees to protect his child and even with the requested offset will still bear at least $14,000 in fees for which he has little hope of collecting from mother even if a full fee award were ordered. Importantly, with this option, the weakened residual financial resources of father will be available for the benefit of the child of the parties as she integrates herself into the petitioners home with her siblings.


C.	Grant the petitioner an offset of the arrearages in lieu of any future support from the mother.


It is clear from the facts of this case, that the petitioner father will bear the total costs of raising and caring for the child of the parties for many years without any financial sacrifice or contribution from the respondent mother.  It is arguably in the best interests of the child of the parties, as well as being legally equitable, that the petitioner father be given an offset on his support arrearages in lieu of all future support from the respondent mother.


Conclusion:


At the writing of this response, it is the petitioner’s belief that David Wilson, the Attorney for the child, CPS will concur that a resolution of this matter on the basis of suggested solutions “B” or “C” are in the bests interests of the child and respectfully request that the court so order. 


RESPECTFULLY SUBMITTED this 	 day of � TIME \@ "MMMM d, yyyy" �June 25, 2002�.





						Gillespie & Associates, P.C.








												


						DeeAn Gillespie


						Attorneys for Walter Burien








Copies  of the foregoing FAXED and/or


mailed this______ day of June 2002.


 


Judge David L. Mackey


Division I


3505 West Hwy 260


Camp Verde, AZ  86322


FAX:  520-567-7724


Clerk of the Court


Yavapai County Courthouse


3595 West Hwy 260


Camp Verde, AZ  86322


FAX:  928-567-7720





Robin Arrowwood


P.O. Box 1123


Prescott, AZ 86302





 Amy Young


Child Support Services


1695 A East Cottonwood


Cottonwood, AZ  86326


FAX:  928-639-3148





David Wilson


Yavapai County Courthouse Box


100 E. Union St.


Prescott, AZ 86303


Attorney for the Child


FAX:  520-778-6743


 


////


Donnovan Meyers


1509 A. West Gurley


Prescott, AZ  86305


CPS Case Manager


FAX:  928-778-6587 
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