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NOW COMES this Petitioner, Walter J. Burien, Jr., with written request for RECONSIDERATION FROM THE COURT of the MEMORANDUM DECISION dated May 22, 2007. Appellant supports this request with the following good cause:

Appellant received on 06/03/07 the MEMORANDUM DECISION dated May 22, 2007, and has reviewed that document and in reply and in an effort to be clear in this matter brings forward as is part of the prior record in this case the following,:

1. Appellant’s income has always been clearly at or below federal minimum since 1995. At hearing in this matter or on prior court hearings no authoritative evidence, or valid documentation was ever presented to refute that fact by the state or Appellee.

2. From 2004, Appellant was forced out of necessity and circumstance to participate in food stamp subsidies, of which has definitive means testing for assets and income. There is clear mention on numerous occasions of this fact with account numbers provided in Appellant’s pleadings with the court, or request for waver of court fees but no mention in the court’s Memorandum Decision in light of the fact “emphasis given” that claims or presumptions of greater income or assets is invalidated on it’s face in light thereof, thus omission by the court? Means testing for food stamps, as verified by the State (NJ and AZ) are no more than $2000 in assets and income less than $1000 per month.

3. On page 3, ¶4 the statement of: “appropriate to attribute income to the father of $2500 per month based on his previous earning capacity” was the issue. Reality and the State’s fiction are at conflict here. Reality is that since 1991 until 2000, the father lived on a very meager income from a copier service business he operated. It is a matter of court record that his best income for any one year during that period was approximately $12,000 the normal average was $8,000. He lived in a small 1953, 40 x 8 mobile home located at 554 Copper Basin Rd., #11, in Prescott having a monthly rent of $235, where he kept his monthly expenses low whereby he could live off his modest income. He drove a 1980 Chevy van with a book value of $200. In 2001, the father moved that 1953, 40 x 8 mobile home to two acres of land he had bought in Saint Johns, AZ for $1,000. 

4. The state, in total conflict with and disregard for there own records picks a $30,000 per year income out of thin air with no “emphasis added” validation what-so ever. Aristocratic arrogance? Intent to cause damage? The State’s fiction exerted might as well have been $3,000,000.00 per year income, it would have had the same validity as the other, none. 

5. If the court reviews the claimed statement made by the State’s own documents from a prior hearing one year earlier, the “potential” income was in reference to the father’s returning to NJ in trying to get back into the commodity business, and “if” he were successful, then maybe “emphasis added” he could make $30,000 to $300,000 per year. 

6. Again back to “Reality”, what occurred back in NJ was the orchestrated kidnapping of the father’s son on November 23rd 2005, clearly in violation of a standing Arizona court order whereby the father had custody of his son until December 22, 2005. The incarceration of the father in NJ when he resisted the custodial interference being played out with the strings being pulled to influence NJ officials by several parties in AZ in violation of the standing court orders, and then the father being forced to wait for resolution of that matter in NJ after 45 days in jail and then for eight months as he sat in his 1978 motor home in a parking lot. As of 06/04/07 this father, to his grave distress and despair has not seen his son to date since he was abducted. Need I say, that these circumstances were not conducive to starting or pursuing any business as planned by the father. The father maintained on food stamp assistance during that time period. It took several months to raise $2,000 to make the trip back to Arizona in his 1978 motor home that gets 6 miles to the gallon, and after the $1,600 gas cost to make it back to Arizona, the father arrived with a cash flow of $400 in October of 2006. The father has worked his income back to $800 per month whereby his DES food stamp monthly allotment in accord has been reduced to $46 per month as of March of 2007.

7. The court in its MEMORANDUM DECISION turns in the primary appearance for their decision on page 7, ¶10, lines 3 and 4 as is further discussed within ¶11, with the turning point being the mention of father having assets of $377,000. The court severely made an error in this assumption for two reasons. First, no mention of this figure, document, or conjecture was ever presented by exhibit at trial or in the State or Appellee’s motions, replies, to the Court of Appeals or Appellant. In light of the fact “emphasis given” that numerous affidavits of financial information that totally contradict that assertion were filed with the Court of Appeals, NJ and AZ food stamp assistance, and the Maricopa and Yavapai Superior court, the court to turn it’s decision on that one assertion within the element of surprise to Appellant with no prior disclosure to allow for reply is improper and in error. “If” the issue of $377,000 had been raised to Appellant previously, Appellant would have noted that he had a business contract with a company in NJ called H&H Industries whereby under the agreement for a patent sale drafted in 1978, H&H Industries was in default of payment in the amount after compounded interest of approximately $368,000. When Appellant pursued the matter of collection of that amount, H&H declared they had no liability under the agreement due to the time that had transpired and what they said was the law of “Latches” (sic). I incorrectly listed a potential settlement having very poor prospects for collection as an asset. That was an error on my part, and for the Court of Appeals to use this $377,000 figure as a turning factor by surprise on it’s own accord without any prior disclosure for use to this Appellant is in clear error.
8. In respects to DES / the State under their own due diligence, statute authority, and normal operating procedures having access to all of Appellant’s financial records, food stamp records, cash assistance records, as well as all financial affidavits submitted by this Appellant, in as much, per points of Authority, and the State’s failure to disclose, contrary to their fiction claims made, Appellant states and brings forward the following;
POINTS OF AUTHORITY

1.
      "Silence can only be equated with fraud when there is a legal and moral duty to speak or when an inquiry left unanswered would be intentionally misleading." U.S. vs Prudden, 424 F. 2d 1021, U.S. vs Tweel, 550 F. 2d 297, 299-300.

2.
      "Fraud may be committed by failure to speak, but a duty to speak must be imposed."  Dunahay v. Struzik, 393 P.2d 930, 96 Ariz. 246 (1964).

3.
       "Fraud" may be committed by a failure to speak when the duty of speaking is imposed as much as by speaking falsely."  Batty v. Arizona State Dental Board, 112 P.2d 870, 57 Ariz. 239. (1941).

4.
      "When one conveys a false impression by disclosure of some facts and the concealment of others, such concealment is in effect a false representation that what is disclosed is the whole truth."  State v. Coddington, 662 P.2d 155, 135  Ariz. 480. (Ariz. App. 1983).

5.
       "Suppression of a material fact which a party is bound in good faith to disclose is equivalent to a false representation."  Leigh v. Loyd, 244 P.2d 356, 74  Ariz. 84. (1952). 

6.
      "Fraud and deceit may arise from silence where there is a duty to speak the truth, as well as from speaking an untruth."  Morrison v. Acton, 198 P.2d 590, 68 Ariz. 27 (Ariz. 1948).

7.
     "Damages will lie in proper case of negligent misrepresentation of failure to disclose."  Van Buren v. Pima Community College Dist. Bd., 546 P.2d 821, 113 Ariz. 85 (Ariz.1976).

8.
     "Where one under duty to disclose facts to another fails to do so, and other is injured thereby, an action in tort lies against party whose failure to perform his duty caused injury."  Regan v. First Nat. Bank, 101 P.2d 214, 55 Ariz. 320 (Ariz. 1940).

9.
     "Where relation of trust or confidence exists between two parties so that one places peculiar reliance in trustworthiness of another, latter is under duty to make full and truthful disclosure of all material facts and is liable for misrepresentation or concealment."  Stewart v. Phoenix Nat. Bank, 64 P.2d 101, 49 Ariz. 34. (Ariz. 1937).

10.
     "Concealing a material fact when there is duty to disclose may be actionable fraud."  Universal Inv. Co. v. Sahara Motor Inn, Inc., 619 P.2d 485, 127 Ariz. 213. (Ariz. App. 1980).
Appellant thereby requests Reconsideration from the court in it’s MEMORANDUM DECISION dated May 22, 2007 for the resending of it’s ruling, and grant the remedy requested to vacate the lower courts decision.

In the alternative, if the Court of Appeals, Judges Philip Hall, Ann A. Scott Timmer, and Michael J. Brown wish not to grant Appellant’s Request for Reconsideration, or grant the relief Appellant has requested to vacate the lower Court’s decision, Appellant hereby gives: 

NOTICE of his intent of Appeal to the Supreme Court of the State of Arizona. 

Additionally, Appellant reaffirms his objection towards Judge Michael Brown’s participation in this case, as previously noted in Appellant’s motion to remove Judge Brown, with cause primarily being; When Appellant approached the Law Office of Brown and Brown in 2004 over a land dispute that is still standing to date in River Springs Ranch, that office directed Appellant by phone call to Mike (Michael) Brown who informed Appellant he represented River Springs Ranch, and a clear conflict of interest existed in adversary, and now in his capacity over this case and still representing River Springs Ranch, it is claimed by him and the court “No conflict of interest exists”.  Judge Brown’s selection for drafting of the MEMORANDUM DECISION date May 22nd 2007 is very compelling as a showing of intent by design to say the least.
Submitted to the Arizona Court of Appeals this 4th day of June 2007, by;
___________________________________________________ 
Walter J. Burien, Jr.,  Pro Se

VERIFICATION

STATE OF ARIZONA         )

                                                      KNOW ALL MEN BY THESE PRESENTS

COUNTY OF MARICOPA  ) 
Before me the undersigned authority on this day personally appeared Walter J. Burien, Jr., who after being duly sworn, did depose and state:

"My name is Walter J. Burien, Jr., I am over twenty-one (21) years of age, have never been convicted a crime of moral turpitude and am competent to make this affidavit. I am the Petitioner in the foregoing affidavit of REQUEST FOR RECONSIDERATION FROM THE COURT of MEMORANDUM DECISION date May 22nd 2007, by affidavit and all statements, allegations, and denials contained therein are true and correct to the best of my knowledge and belief.


                Walter J. Burien, Jr.

Given under my hand and seal this 4th day of May 2007

     ______________________________                                   ______________________________

    Notary Public, In and For the State of Arizona                          Name of Notary - Printed
One ORIGINAL and four copies of the foregoing REQUEST FOR RECONSIDERATION FROM THE COURT of MEMORANDUM DECISION date May 22nd 2007, by affidavit hand delivered this 4th day of June 2007, TO:

Court of Appeals

In And For State of Arizona

Clerk of the Court

1501 W. Washington St.

Phoenix, Arizona 85007

AND one copy sent this 4th day of June 2007;

US PRIORITY MAIL – DELIVERY CONFIRMATION # 0306 3030 0000 7621 6728 - TO:

Troy Brown

1757 E. Baseline Road, Suite 130

Gilbert, AZ 85233

AND, one copy sent this 4th day of June 2007 

US PRIORITY MAIL – DELIVERY CONFIRMATION # 0306 3030 0000 7621 6711 - TO:

Kristin Wurr

Assistant Attorney General

P. O. Box 6123, Site Code 775C

Phoenix, Arizona 85005

Attorney for Respondent:  Arizona Department of Economic Security (DES)
IN ADDITION, one copy sent this 4th day of June 2007, US Mail, to:
Hon David P. Arrow

Maricopa Superior Court

125 W. Washington St.

Phoenix, AZ 85003

AND:

Marcus Reinkensmeyer, Court Administrator

Maricopa Superior Court

201 W. Jefferson St.

Phoenix, AZ 85003-2243

AND:

Terry Goddard - Attorney General

1275 West Washington Street

Phoenix, AZ 85007

[NOTED: Civil Rights and AZ Statute Violations Complaint]

by_____________________
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