Walter J. Burien, Jr.

P.O. Box 42

East Brunswick, NJ 08816

(732) 790-9233

IN SUPERIOR COURT FOR THE STATE OF NEW JERSEY

IN THE COUNTY OF MIDDLESEX

Walter J. Burien, Jr.,


]

INDICTMENT No. 06-02-00212





]

FILE No. 05002797



Defendant,
]



vs.




]








]

REQUEST FOR WRITTEN
THE STATE OF NEW JERSEY    
]                       CLARIFICATION FROM THE COURT






]                    




Plaintiff.
]

HONORABLE JUDGE Dennis V. Nieves
______________________________]   







New Jersey State

]





] ss.

Middlesex county

]


Petitioner / Father, no longer being represented by council, Sui-Juris hereby submits the following REQUEST FOR WRITTEN CLARIFICATION FROM THE COURT for the following good cause.

 The Defendant in the Administrative action 06-02-00212 captioned above, Walter J. Burien, Jr., on August 4th 2006 was sentenced by the court for a specific charge of alluding and he has personal knowledge of, and is competent to testify as to, each and every fact and event set forth, and does bring forward the same to the court by affidavit. This affidavit is being submitted to the court on the 45th calendar day after sentencing that occurred on August 4th 2005 in consideration of conviction appeal issues and questions Defendant / Petitioner needs answered by the court in resolution thereof.

PRESENTMENTS

1. Defendant was incarcerated under warrant issued by the East Brunswick Police Department on 11/23/05 at the MCACI under $150,000 bail as a result of Defendant Walter Burien failing to yield for a traffic stop when an Officer Fitzpatrick, at the direction of a representative from the East Brunswick School district directing this Officer to stop the Defendant’s 30 ft Motor Home and take / secure Defendant’s six year old son, John Joseph Burien. 

2. Defendant, having valid and clear custody of his son through ORDER of the Arizona Superior Court, an ORDER in the possession of representatives from the East Brunswick School District; DYFS; and East Brunswick Police, knowing the intent of Officer Fitzpatrick to intentionally perform Custodial Interference at the misguided direction of the representative from the East Brunswick school district in violation of a standing Arizona Court Order Maricopa County case DO 2000-090543 dated 11/09/05, did not yield to Officer Fitzpatrick, and as a result of not yielding for ten minutes, was confronted by armed force, mace sprayed in his face, reckless endangerment exerted as several police officers tried without success to crash their vehicles into the front of defendant’s motor-home, the windows of his motor-home being smashed out within a minute or two after Defendant had stopped, and then as was the original intent of the traffic stop; custodial interference exerted on Defendant and his son at 11:55AM November 23rd 2005 by several employees from the East Brunswick  Police Department. 

3. Defendant on March 20th 2006, filed with the court case No. 06-02-00212 a MOTION TO EXPEDITE A SIGNED ORDER OF THE COURT and said facts; events; conclusions drawn as stated within said document are stated incorporated here as if brought forward in full.
4. Defendant, as a result of the warrant(s) issued by the East Brunswick Police Department and corresponding action taken by DYFS on November 23rd 2005 has up until August 4th 2006 filed several motions; pleadings; default notices; and a proof of payment notice with the Middlesex County Court within case(s) DOCKET No. FN-12-153-06 and INDICTMENT No. 06-02-00212 with both cases in effect being codependent on each other resulting with the specific incident No. 06-02-00212 as was generated from the events of November 23rd 2005.
5. To this date Defendant has received NO written reply; remedy; or denial to any request for ORDER; DISCOVERY; or CORRECTION THE RECORD made by him excluding a hearing held before a Judge Rae at the request of Defendant for DYFS as represented by Deputy Attorney General Michael Anthony Amatia’s default in reply to Petitioner / Defendant’s motions served upon DYFS through their council for correction of the New Jersey (emphasis added) court record and discovery requested from the New Jersey (emphasis added) DYFS case file relevant to Middlesex County case No. FN-12-153-06.
6. Defendant / Petitioner, Walter Burien was present at 8:30 AM at the scheduled date and time for hearing before Judge Rae, Deputy Attorney General Michael Anthony Amatia was not. By 3:00 PM Deputy Attorney General Michael Anthony Amatia was still in default on this default hearing and Defendant / Petitioner then filed a motion of default and requested that Judge Rae sign his order as submitted. At 4:16 PM Deputy Attorney General Michael Anthony Amatia did not appear, so Judge Rae had another DYFS Deputy Attorney General from another county who happened to be in the Court and who knew nothing at all about the case stand in for Deputy Attorney General Michael Anthony Amatia. Judge Rae then in all respects acted as legal council for DYFS and then to my animate objections denied granting my order for discovery and correction of and from the NEW JERSEY DYFS and Middlesex County Court records when venue and jurisdiction was held by New Jersey (emphasis added). Judge Rae stating for the record that my request was denied being that my son now was in Arizona, a completely irrelevant issue based on what was being requested per the records held here in New Jersey.

7. Defendant was referred by an inmate at the MCACI to an attorney by the name of Antonio J. Toto.

a. Defendant bumped into Mr. Toto while at court the day Defendant was appointed a public Defender and defendant briefed Mr. Toto as to particulars of the charges standing against Defendant and Mr. Toto’s reply was “That alluding charge is nothing, I can get that dismissed in a week.”

b. Defendant left the court and latter that afternoon Defendant received a phone call from Mr. Toto in where Mr. Toto started the conversation by saying, “Give me $2,000 and I will take care of everything.” I asked him if he thought he could get the charges dismissed, he said “yes”. I asked him if he would also file an order to show cause per getting accountability towards the potential looting of my father’s assets by my sister Joan and he said yes. I then called my backer in California, Told him what Mr. Toto had said, and asked him if he would put up the $2,000? He said yes and wired the money to me.

c. The following day I went to my bank, withdrew $2,000 available then from the wire and proceeded to Mr. Toto’s office and paid him $2,000 in cash..

d. Mr. Toto then set three meetings with me. The first two after I drove my Motor-Home from South Brunswick to his office in South River, upon my arrival Mr. Toto defaulted on our meeting and discussion of the case.  Mr. Toto met with me for ten minutes on the third meeting.

e. I asked Mr. Toto if he had filed the Order to Show Cause per accountability towards my father’s assets and estate left by my mother and he said yes. I asked him for a copy of what he filed, and he would not give me a copy. After five weeks went by, and Mr. Toto multiple times having told me he filed the document, he then admitted he had not filed the Order to Show Cause.

f. At the next two hearings before the court I had asked Mr. Toto to enter my plea of NOT Guilty to the charges outstanding, move the court for jury trial, and on both occasions he did not do as I requested and instead postponed the case and on each occasion delayed by another month in spite of the fact that I had disclosed to him and the court that I was waiting day by day in a parking lot, in my Motor-Home of which at that time being in an indigent status was causing me, my son back in Arizona, and my potential for recovery from this negative circumstance  severe harm.

g. At one hearing before the court, I brought to the courts attention that several pages of the discovery provided to me and paid for by me were missing and I requested that the court instruct the Prosecutor to provide those missing pages. In turn the court stated that Mr. Toto could give them to me. I noted to the court that I asked Mr. Toto for copies of the missing pages and he refused to give them to me. When I and Mr. Toto stepped out of court room 504 into the hall way, when I asked Mr. Toto how soon he would be able to provide copies of the missing pages to me, he replied to me in front of several witnesses to his remarks; “I don’t have to give you fucking anything. I will give you what I want to give you if I choose to give it to you.” 

h. To date I have not received from Mr. Toto, the Prosecutors office, or from the Court the missing discovery pages I requested in writing. I also note that I have not received one (1) piece of paper work from Mr. Toto or the Prosecutor excluding a copy of the original indictment, original one page plea offer, and the deficient discovery from the prosecutor at the beginning of this case.

i. Upon personally witnessing the conduct of Mr. Toto as outlined in D through H above, Defendant checked further into Mr. Toto’s background to learn Mr. Toto was a prior Middlesex county prosecutor who worked with the same people from the prosecutor’s office that had denied this Defendant discovery when requested and had refused to take my complaint that custodial interference was perpetrated against my son and self. If I had know Mr. Toto had been a prior Middlesex County Prosecutor, I would have considered that to be a conflict of interest and would not have retained him as council. Mr. Toto vigorously insisted I take a plea bargain.

j. I was left no other choice but to accept the plea bargain offered after having sat in a parking lot now for seven (7) months waiting resolution of these outstanding charges.

8. When I accepted the Plea bargain offered and as modified to cover all concerns I had, I gave a printed outline copy of all points discussed and agreed to by me to all interested parties on the morning of August 4th 2006 prior to sentencing. Attached hereto and marked EXHIBIT (PLEA) is the printed document I provided that day with recipients noted. I do note that attorney Seymour Gelzer was with me, and witnessed the giving of this document to all interested parties as well as witnessing that this defendant was exclusively convicted of 3rd degree alluding and nothing else.

9. Defendant / Petitioner has paid in full all fees and fines assessed from the sentencing levied on August 4th 2006, his probation has been transferred and accepted by the state of Arizona, and he will be returning to Arizona in his Motor-Home in approximately ten (ten) days, and as of 11/28/06 all mail from the court or the prosecutors office in reply to this pleading or other future communications should be directed to: Walter Burien – P. O. Box 2112 – Saint Johns, Arizona 85936.

CLARIFICATION REQUESTED IN WRITING FROM THE COURT 

1. It was agreed on the day that the Plea bargain was entered that Defendant’s property taken by the East Brunswick Police from the cabinet of his Motor-HOME at the request of Defendant for safe keeping so that said property would not be stolen in the night from the impound lot, namely a 9mm pistol, carry case, clips, clip pouches, would be returned at the request of Defendant / Petitioner to Arizona into the safekeeping of a Maricopa County Arizona Sheriff. A letter from the firearms instructor for the Maricopa Sheriff’s Office was provided to the court and Prosecutor to facilitate that purpose. It was noted at sentencing that an additional step was required to facilitate the return of my property as directed, that being filing an application for return of the property with a special prosecutor from the Middlesex County Prosecutors office.   My question here is; if the Prosecutor’s office ignores or denies my request to return my property to the safekeeping of the Maricopa Sheriff, being that that was a term of the plea bargain, would the prosecutor’s refusal to comply with the terms of the plea bargain per breech of that issue, would that be appeal able grounds to vacate the conviction?

2. It was inferred to this Defendant at the time of the Plea being accepted and then at sentencing on August 4th 2006, being that this was a first time offence conviction that if the first year of probation was completed successfully and without incident, that the remaining two years would be vacated / dismissed. My question here is; if upon successful completion without incident of he first year of probation, upon application to the court to vacate / dismiss the remaining two years, if my request is ignored or was refused in noncompliance with the terms of the plea bargain as inferred per breech of that issue, would that be appeal able grounds to vacate the conviction?

3. I was told when the Plea was entered and at sentencing that after five years passing from August 4th 2006 that I would be able to motion the court to expunge the record of this sentencing / conviction. My  question here is; upon application by this defendant in good standing to the court to expunge this sentencing / conviction, if ignored or not granted by the court, would that be appeal able grounds to vacate the conviction?

4. It has come to this Defendant’s attention that the court’s record / electronic database contains false and defamatory information as to what Defendant / Petitioner plead guilty to, with that being 3rd degree alluding. This fact was recently brought forward by petitioner through his letter to the court with copy of a DYFS letter addressed to this Defendant. DYFS was told that Defendant pled guilty to Kidnapping and Coercion. Not only is that statement outright false but in fact never were those charges brought before a grand jury nor warrant issued and with that being noted in any form on an official government records / data base of the court, it is outright fraudulent misrepresentation coming from that government data base and a clear tort by implication against this defendant.  Especially in light of the fact that the only kidnapping or coercion that was perpetrated was done against this defendant and his son on November 23rd 2005 while they were on visit to NJ from AZ. My question here is; will the court or court administration at this time promptly correct their electronic data base record to reflect only what Defendant plead guilty to and was convicted of, that being 3rd degree alluding and delete  / remove the false information or comments that were not part of the conviction as is currently displayed therein, and if not why?

5. Being that Defendant / Petitioner has not received any paperwork or discovery as requested or in fact any paper work at all from Antonio J. Toto, and Defendant’s numerous requests for a copy of the case record and missing discovery held by Mr. Toto has been ignored by Mr. Toto, my question here is; will the court please order or at least officially direct in writing that Mr. Toto is to mail a copy of my case record and any exhibits or disclosed evidence inclusive of any videos or affidavits in his possession to my Arizona address with US Mail proof of mailing issued, and if yes for the court to please do so at this time?


Whereby this Petitioner / Defendant requests timely WRITTEN CLARIFICATION FROM THE COURT of and to the above five (5) questions to clarify appeal able issues and allow for the remedy noted..












Respectfully submitted this 18th day of September 2006.

              





            FURTHER AFFIANT SAITH NOT.
            _____________________________________





Walter J. Burien, Jr., sui juris,  judicial Power Citizen by special limited appearance, sui juris, proceeding  in summo jure jus regium, "without Prejudice" to any of my God given or secured rights.

Jurat\Acknowledgement

STATE OF NEW JERSEY     }




      }
Subscribed, Sworn and Sealed

County of MIDDLESEX         }

On this 18th  day of September 2006, Private Judicial Power Citizen Walter J. Burien, Jr., being duly  

Sworn, as such deposes, and did personally appear before me, and is known to be the Citizen described in, and who executed, the foregoing instrument\Affidavit of service of process, and acknowledged that he executed the same under oath as His free act and deed as a Citizen\Sovereign in the above said State and County.

Subscribed and sworn to before me the undersigned Notary Public in said above State and County.

___________________________________         
________________________________________ 

My commission Expires
      




 Notary Public

ORIGINAL of the foregoing HAND DELIVERED this

19th    day of September, 2006, TO:

MIDDLESEX COUNTY Superior Court                      

CLERK OF THE COURT                           


1 JFK Square                                                                                         

New Brunswick, NJ 08903

COPY of the foregoing sent US Postal Mail this 19th day of September 2006, 

US POSTAL SERVICE PRIORITY MAIL DELIVERY CONFIRMATION # 0303 1910 0000 8917 8057

TO:

Robyn K. Brown – Assistant Prosecutor

THE MIDDLESEX COUNTY PROSECUTOR’S OFFICE

25 Kirpatric Street, 3rd Floor

New Brunswick, NJ 08901

 By WJB
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