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INTRODUCTION

This Manual is designed to outline the subjects that will
be presented on the court®s oral argument sentencing calendars.
It provides discussions of the general law governing sentencing
issues as well as more specific topics that have been addressed
by statutory and decisional law.

The outline 1s structured to give brief discussions of
various relevant subjects and is designed to serve as a useful
bench reference and research supplement. Since it iIs intended
as a complement to the Code, statutory sections have not been
reproduced; they have been paraphrased where pertinent.

The research iInto statutory changes and published court
decisions is current through August 11, 2005. Legal discussion
of relevant statutory provisions is addressed to the current
versions of these provisions, unless specifically noted

otherwise.



l. SETTING A TERM OF IMPRISONMENT

A. General Criteria for Withholding or Imposing Sentence

of Imprisonment

1.

Except as otherwise provided by the Code, all
persons convicted of an offense shall be
sentenced in accordance with Chapter 43, N.J.S.A.
2C:43-1 to -22. Authorized dispositions are
found at N.J.S.A. 2C:43-2. These include but are
not limited to payment of a fine or restitution,
placement on probation, performance of community-
related service, and imprisonment. This manual
deals primarily with sentences of Imprisonment.

In determining whether to withhold or impose a
sentence of imprisonment, a court considers the
presumptions of Imprisonment and nonimprisonment
(N.J.S.A. 2C:44-1(d) and N.J.S.A. 2C:44-1(e),
respectively), which are discussed separately at
Section 111, and the aggravating and mitigating
circumstances (N.J.S.A. 2C:44-1(a) and N.J.S._A.
2C:44-1(b)).

N.J.S.A. 2C:43-2 does not of itself give a court
the power to suspend a sentence. State v.
Rivera, 124 N.J. 122, 125 (1991). Rather, a
court may suspend the imposition of a sentence
only after fTirst determining that a noncustodial
sentence is authorized and appropriate. Id. at
126. This means that a sentencing court must
first look to the presumption of iIncarceration
set forth in N.J.S.A. 2C:44-1(d). 1d. at 125.

Where a court determines that probation iIs an
appropriate sentence, it should nevertheless
identify and weigh the aggravating and mitigating
factors that led to that decision. State v.
Baylass, 114 N.J. 169, 174 (1989).

The primary difference between suspension and
probation is that probation places the defendant
under the supervision of the county probation
office and carries a reporting requirement,
whereas suspension is ordinarily without such



supervision. Hence, the suspended imposition of
sentence is a less iIntrusive punishment than a
probationary term. State v. Cullen, 351 N.J.
Super. 505, 508 (App- Div. 2002); State v.
Malave, 249 N.J. Super. 559, 563-64 (App- Div.
1991), certif. denied, 127 N.J. 559 (1992).

According to N.J.S.A. 2C:44-5(f)(1), when a
defendant is sentenced for more than one offense,
a court may not impose both a sentence of
probation and a sentence of imprisonment, except
as authorized by N.J.S_A. 2C:43-2(b)(2) (allowing
"split sentence’™ of up to 364 days in county jail
to be served as part of probation). State v.
Crawford, N.J. Super. . (App. Div.
2005) (slip op. at 10). A sentence of probation
assumes that a defendant can be rehabilitated
without serving a term of imprisonment in excess
of 364 days. Ibid.

When a sentence of imprisonment in excess of one
year 1s imposed, the service of such a sentence
satisfies a suspended sentence on another count.
Id. at 11 (citing N.J.S.A. 2C:44-5(F)(3))-

B. Determination of Length of Term of Imprisonment

1.

In determining the appropriate sentence to be
imposed on a person who has been convicted of an
offense, the court considers aggravating and
mitigating circumstances.

a. N.J.S.A. 2C:44-1(a): Recites the aggravating
factors, numbered (1) through (13). A
sentencing court lacks the power to import
aggravating factors not contained within the
Code"s guidelines. State v. Thomas, 356
N.J. Super. 299, 310 (App- Div. 2002). But
see State v. Taylor, 226 N.J. Super. 441,
454 (App- Div. 1988) (N.J.S.A. 2C:44-1(a)
does not limit sentencing judge to thirteen
specific factors).

i. The cruel manner of an attack may be
considered an aggravating factor.
State v. Soto, 340 N.J. Super. 47, 71-
72 (App- Div.), certif. denied, 170




N.J. 209 (2001). "Cruel™ as used in
N.J.S.A. 2C:44-1(a)(1) may be
construed to require the intent to
inflict pain or suffering on the
victim. State v. 0"Donnell, 117 N.J.
210, 217-18 (1989).

When considering the harm a defendant
caused to a victim for purposes of
determining whether N.J.S_A.
2C:44-1(a)(2) i1s implicated, a court
should engage in a "‘pragmatic
assessment of the totality of harm
inflicted by the offender on the
victim,” so that defendants who
purposely or recklessly inflict
substantial harm receive more severe
sentences. State v. Carey, 168 N.J.
413, 426 (2001); State v. Kromphold,
162 N.J. 345, 358 (2000).

The "vulnerability"” referred to iIn
N.J.S.A. 2C:44-1(a)(2) is not limited
to the intrinsic condition of the
victim and includes any reason that
renders the victim substantially
incapable of resistance. State v.
O"Donnell, supra, 117 N.J. at 218-19.
See N.J.S._A. 2C:20-25(h) (effective
April 14, 2003) (computer-related
theft against person under eighteen
years old "shall™ constitute
aggravating circumstance for purpose
of Imposing sentence).

The risk that a defendant will commit
another offense, N.J.S_A.
2C:44-1(a)(3), is supported by
evidence that the defendant denied
responsibility for the crime. State
v. Carey, supra, 168 N.J. at 427.

Depreciating the seriousness of the
offense, N.J.S.A. 2C:44-1(a)(4), deals
only with violations of public trust
under Chapters 27 and 30, or breaches
of a position of trust or confidence.



State v. Mosch, 214 N.J. Super. 457,
463 (App- Div. 1986), certif. denied,
107 N.J. 131 (1987).

The "organized criminal activity"”
factor of N.J.S_A. 2C:44-1(a)(5)
applies if there i1s proof that the
defendant i1s involved iIn such
activity, even though the offenses for
which he has been convicted have no
relationship to that activity. State
v. Merlino, 208 N.J. Super. 247, 259
(Law Div. 1984), aff"d in part,
vacated in part on other grounds, 208
N.J. Super. 147 (App. Div. 1985),
certif. denied, 103 N.J. 460 (1986).

Prior convictions for driving while
under the influence (DWI) may not be
considered an aggravating factor under
N.J.S.A. 2C:44-1(a)(6), because DWI
does not constitute an "offense" under
N.J.S.A. 2C:1-14(k). However, such
prior convictions may be considered as
part of the defendant®s overall
personal history, much like municipal
and juvenile court records are
considered. State v. Radziwil, 235
N.J. Super. 557, 575-76 (App- Div.
1989), aff"d o.b., 121 N.J. 527
(1990). See State v. Pindale, 249
N.J. Super. 266, 288 (App- Div. 1991)
(Judge appropriately considered
defendant®s prior juvenile record and
prior driving record where crimes
involved operation of motor vehicle).

. A finding that there is a need to

deter a defendant from similar conduct
in the future, pursuant to N.J.S_A.
2C:44-1(a)(9), may be supported by a
defendant®s consistent denial of
involvement in wrongdoing and lack of
remorse. State v. Rivers, 252 N._J.
Super. 142, 153-54 (App. Div. 1991).




iX. The need for public safety and
deterrence increases proportionally
with the degree of the offense. State
v. Carey, supra, 168 N.J. at 426.

X. A finding that the imposition of a
fine or other monetary penalty would
be perceived as a cost of doing
business, pursuant to N.J.S_A.
2C:44-1(a)(11), applies only when the
sentencing judge i1s balancing a non-
custodial term against a prison
sentence. State v. Dalziel, 182 N._J.
494, 502 (2005); State v. Rivera, 351
N.J. Super. 93, 110 (App. Div. 2002),
aff"d o.b., 175 N.J. 612 (2003).
Hence, unless the court is being asked
to overcome the presumption of
imprisonment, this factor should not
be used when sentencing for first and
second degree crimes. State v.
Rivera, supra, 351 N.J. Super. at 110.

N.J.S.A. 2C:44-1(b): Recites the mitigating
factors, numbered (1) through (13), that the
court "may properly consider.'”™ Despite the
use of this language, where mitigating
factors are amply based In the record before
the sentencing judge, they must be found.
State v. Dalziel, supra, 182 N.J. at 504.

i. Distribution of cocaine may constitute
conduct that causes and threatens
serious harm, so as to render
inapplicable N.J.S.A. 2C:44-1(b) (1)
and (2). State v. Tarver, 272 N._.J.
Super. 414, 434-35 (App- Div. 1994).

""Strong provocation' under N.J.S_A.
2C:44-1(b)(3) refers to the conduct of
the victim towards the actor, not to
the defendant®s own mental
compulsions. State v. Jasuilewicz,
205 N.J. Super. 558, 576 (App- Div.
1985), certif. denied, 103 N.J. 467
(1986) .




Drug or alcohol dependency or
intoxication does not necessarily
satisfty the mitigating factor set
forth in N.J.S_A. 2C:44-1(b)(4)
(substantial grounds tending to excuse
or justify the conduct). State v.
Ghertler, 114 N.J. 383, 390 (1989);
State v. Setzer, 268 N.J. Super. 553,
567-68 (App. Div. 1993), certif.
denied, 135 N.J. 468 (1994).

A history of continuous physical,
sexual, and psychological abuse
committed by the victim on the
defendant may be highly relevant in
determining whether the following
mitigating factors apply: N.J.S._A.
2C:44-1(b)(2) (defendant did not
contemplate conduct would cause or
threaten serious harm); N.J.S_A.
2C:44-1(b)(4) (substantial grounds
tending to excuse or justify conduct);
and N.J.S_A. 2C:44-1(b)(5) (victim
induced or facilitated commission of
crime). State v. Briggs, 349 N.J.
Super. 496, 504 (App-. Div. 2002).

A court may give minimal weight to a
defendant®s lack of a previous record,
N.J.S.A. 2C:44-1(b)(7), 1if 1t explains
the reason for doing so. State v.
Soto, supra, 340 N.J. Super. at 72.

Where N.J.S_.A. 2C:44-1(b)(8) (conduct
was result of circumstances unlikely
to recur), N.J.S.A. 2C:44-1(b)(9)
(defendant is unlikely to commit
another crime), and N.J.S_A.
2C:44-1(b)(10) (defendant is likely to
respond to probationary treatment)
apply, such factors essentially negate
the need for specific deterrence.
State v. Briggs, supra, 349 N.J.
Super. at 505.

Youth may be considered a mitigating
factor if the defendant was



"substantially influenced by another
person more mature than the
defendant,”™ N.J.S.A. 2C:44-1(b)(13),
but this factor may not apply where
the defendant participated in a
premeditated, cold-blooded, execution-
style murder. State v. Torres, 313
N.J. Super. 129, 162 (App- Div.),
certif. denied, 156 N.J. 425 (1998).

viii. Although the jury may reject a
defendant®s insanity defense, this
does not necessarily mean the
sentencing judge should reject the
argument that the defendant®s mental
condition was a mitigating factor.
State v. Nataluk, 316 N.J. Super. 336,
349 (App. Div. 1998).

The aggravating and mitigating factors are used
to insure that sentencing is individualized
without being arbitrary and that the sentence
imposed is tailored to the individual offender
and the crime he or she committed. State v.
Sainz, 107 N.J. 283, 288 (1987).

The aggravating and mitigating factors are not
interchangeable on a one-to-one basis. The
proper weight to be given to each is a function
of its gravity in relation to the severity of the
offense. State v. Roth, 95 N.J. 334, 368 (1984).

The sentencing decision follows from a
qualitative, not quantitative, analysis of the
aggravating and mitigating factors. State v.
Kruse, 105 N.J. 354, 363 (1987); State v. Boyer,
221 N.J. Super. 387, 404 (App- Div. 1987),
certif. denied, 110 N.J. 299 (1988).

An element of the offense may not be cited as an
aggravating factor to increase punishment such as
by imposing a sentence longer than the
presumptive term or by imposing a period of
parole ineligibility. State v. Kromphold, supra,
162 N.J. at 353; State v. Yarbough, 100 N.J.
627, 633 (1985), cert. denied, 475 U.S. 1014, 106
S. Ct. 1193, 89 L. Ed. 2d 308 (1986); State v.




Pavin, 202 N.J. Super. 255, 266-67 (App- Div.
1985); State v. Link, 197 N.J. Super. 615, 620
(App-. Div. 1984), certif. denied, 101 N.J. 234
(1985).

a. The same prohibition against "double
counting™ also applies to mitigating
factors. State v. Teat, 233 N.J. Super.
368, 372-73 (App- Div. 1989) (trial judge
may not consider ''strong provocation™ as
mitigating factor where jury already
considered this in reducing murder to
manslaughter).

b. Where a court sentences on multiple charges,
inherent elements of one charge may be used
as aggravating factors for another. State
v. Boyer, supra, 221 N.J. Super. at 405-06.

C.- In sentencing a defendant on multiple counts
of death by automobile, the sentencing court
may consider as an aggravating factor the
number of deaths caused. State v. Travers,
229 N.J. Super. 144, 154 (App- Div. 1988).
It may also consider whether injuries were
sustained by additional victims who
survived. State v. Carey, supra, 168 N.J.
at 425.

d. The rule against double counting is not
violated where the trial court cites as an
aggravating circumstance the fact that the
defendant had far more drugs iIn his or her
possession than needed to constitute a first
degree crime. State v. Varona, 242 N.J.
Super. 474, 491 (App- Div.), certif. denied,
122 N.J. 386 (1990). The nature and
circumstances of a drug offense include the
amount of drugs involved. State v.
Ascencio, 277 N.J. Super. 334, 336-37 (App-
Div. 1994), certif. denied, 140 N.J. 278
(1995); State v. Toro, 229 N.J. Super. 215,
226 (App. Div. 1988), certif. denied, 118
N.J. 216 (1989), overruled on other grounds
by State v. Velez, 119 N.J. 185 (1990).




e. Where a jury considers the defendant®s
extraordinary level of iIntoxication in
finding the recklessness necessary to
convict of second degree aggravated assault,
the sentencing court is precluded from using
the defendant®s level of intoxication as an
aggravating factor. State v. Kromphold,
supra, 162 N.J. at 356.

T. When one injury alone inflicted on the
victim 1s life threatening, the fact that
several other injuries were also life
threatening permits a judge to consider
those additional Injuries as an aggravating
factor without double counting. State v.
Mara, 253 N.J. Super. 204, 214 (App- Div.
1992).

The absence of any personal deterrent effect of a
sentence greatly undermines i1ts efficacy as a
general deterrent because general deterrence
unrelated to specific deterrence has relatively
insignificant penal value. State v. Jarbath, 114
N.J. 394, 405 (1989). See State v. Gardner, 113
N.J. 510, 520 (1989) (general deterrence alone
insufficient to overcome presumption against
imprisonment); State v. Powell, 294 N.J. Super.
557, 567 (App- Div. 1996) (general deterrence
alone insufficient to prevent downgrading of
sentence).

When determining a term of imprisonment for a
defendant who has violated probation, the only
aggravating factors that a court may properly
consider are those that existed at the time of
initial sentencing. The violation of probation
itself may not be considered. State v. Baylass,
supra, 114 N.J. at 176. However, the defendant®s
amenability to probation may be considered in
weighing the mitigating factors, such as his or
her ability to lead a law-abiding life and the
likelihood that he or she will respond
affirmatively to probationary treatment. Id. at
177. Hence, when sentencing a defendant for a
violation of probation, a court should consider
the aggravating factors found to exist at the
original hearing and the mitigating factors as




affected by the probation violation. 1d. at 178;
accord State v. Molina, 114 N.J. 181, 184-85

(1989).

a.

It will be a rare case in which the balance
of the original aggravating factors and the
surviving mitigating factors weighs in favor
of a term of imprisonment greater than the
presumptive or in favor of a period of
parole ineligibility. State v. Baylass,
supra, 114 N_.J. at 178.

The Baylass/Molina standards must be
followed even where a court Is resentencing
for a violation of probation following a
negotiated plea agreement pursuant to
N.J.S.A. 2C:35-12, by which the prosecutor
waived a mandatory minimum. In such a case,
however, the court retains the discretionary
authority to impose a parole i1neligibility
term in conjunction with a presumptive term
of imprisonment. State v. Vasquez, 129 N.J.
189, 205-06 (1992).

A recommendation by the State that a
defendant®s sentence be downgraded to one
degree lower, pursuant to N.J.S._A.
2C:44-1(f)(2), does not survive a violation
of probation. State v. Frank, 280 N.J.
Super. 26, 40-41 (App- Div.), certif.
denied, 141 N.J. 96 (1995).

The Baylass/Molina standards apply only
where the defendant was originally sentenced
to a probationary term that was then
violated, not where the defendant was
originally sentenced to a custodial term and
then placed on probation after a R.
3:21-10(b)(1) motion. In the latter case,
the court does not have to readdress the
"in/out” decision because it has already
determined the appropriate custodial term
and amended it to permit enrollment in a
drug treatment program. State v. Williams,
299 N.J. Super. 264, 270 (App- Div. 1997).

10



e. The Baylass/Molina guidelines also apply to
sentencing upon a violation of suspension of
sentence. State v. Cullen, supra, 351 N.J.
Super. at 511. The Code treats similarly
the consequences of a probationary sentence
and a suspended sentence, and an offender
for whom imposition of sentence has been
suspended should face no harsher
consequences for violation than one who has
been sentenced to probation. 1d. at 510.

f. A court should not sentence a pregnant
probation violator to prison for the purpose
of protecting the health of her fetus,
because such a consideration is unrelated to
the principles underlying the Code. State
v. lkerd, 369 N.J. Super. 610, 620-22 (App.-
Div. 2004).

C. Ordinary Terms of Imprisonment
1. N.J.S.A. 2C:43-6(a): Except as otherwise
provided, the court may sentence a person who has
been convicted of a crime to a specific term of
years which shall be fixed by the court as
follows:

a. First degree: between ten and twenty years;

b. Second degree: between five and ten years;

C. Third degree: between three and five years;

d. Fourth degree: not to exceed eighteen
months.

2. Exceptions:
a. Murder (where death penalty i1s not imposed):

i. Thirty years without parole
eligibility, or a term of years
between thirty years and life
imprisonment with a parole
ineligibility period of thirty years.
N.J.S.A. 2C:11-3(b)(1). Effective
June 18, 2002, this same sentence is
mandated for an attempt or conspiracy

11



to murder five or more persons.
N.J.S.A. 2C:5-4(a).-

Life imprisonment without parole, if
the victim was a law enforcement
officer murdered while performing his
duties or because of his official
status. N.J.S.A. 2C:11-3(b)(2).

Life imprisonment without parole, if
the victim was less than fourteen
years old and the murder was carried
out In the commission of a sexual
assault or criminal sexual contact.
N.J.S.A. 2C:11-3(b)(3).

1v. Life imprisonment without parole, iIf
the defendant was subject to capital
sentencing and the jury or court found
at least one aggravating factor, but
where the death penalty was not
imposed. N.J.S.A. 2C:11-3(b)(4)
(effective August 22, 2000).

Aggravated manslaughter under N.J_.S_A.
2C:11-4(a)(1): between ten and thirty
years. N.J.S.A. 2C:11-4(c). (Note:
Effective January 8, 2002, causing death
while eluding a law enforcement officer was
elevated from manslaughter to aggravated
manslaughter and made a first degree crime.
N.J.S.A. 2C:11-4(a)(2); N.J.S.A.
2C:11-4(c)).

Kidnapping in the first degree:

i. Between fifteen and thirty years.
N.J.S.A. 2C:13-1(c)(1); or
. Where the victim is less than sixteen

years old and certain specified
circumstances exist--twenty-five years
without parole eligibility, or a term
of years between twenty-five years and
life imprisonment with a parole
ineligibility period of twenty-five
years. N.J.S.A. 2C:13-1(c)(2).

12



Human trafficking under N.J_.S_A.
2C:13-8(a)(2): twenty years without parole
eligibility, or a term of years between
twenty years and life imprisonment with a
parole ineligibility period of twenty years.
N.J.S.A. 2C:13-8(d) (effective April 26,
2005).

Carjacking: between ten and thirty years.
N.J.S.A. 2C:15-2(b).

Bias Intimidation (where underlying crime 1is
crime of first degree): between fifteen and
thirty years. N.J.S_A. 2C:16-1(c)
(effective January 11, 2002).

Terrorism: where no death results, thirty
years without parole eligibility, or a term
of years between thirty years and life
imprisonment with a parole i1neligibility
period of thirty years; if death results,
life imprisonment without parole. N.J.S.A.
2C:38-2(b) (effective June 18, 2002).

Producing or possessing chemical weapons,
biological agents, or nuclear or
radiological devices: where no death
results, thirty years without parole
eligibility, or a term of years between
thirty years and life imprisonment with a
parole ineligibility period of thirty years;
if death results, life imprisonment without
parole. N.J.S.A. 2C:38-3(a) (effective June
18, 2002).

Unauthorized acts at nuclear electric
generating plant, in violation of N.J.S_A.
2C:17-7 (amended effective June 18, 2002):
between fifteen and thirty years.

N.J.S.A. 2C:43-8: For conviction of a disorderly
persons or petty disorderly persons offense,
defendant may be sentenced to a term of
imprisonment for a definite term, which shall not
exceed six months for a disorderly persons
offense or thirty days for a petty disorderly
persons offense.

13



D. Presumptive Terms of Imprisonment

NOTE: 1In State v. Natale 11, N.J. , (2005)
(slip op. at 30), the Court held that the Code"s system of
presumptive term sentencing violates the Sixth Amendment
right to trial by jury. The holding was given pipeline
retroactivity. |Id. at 45. See further discussion below at
Section I1(F).

1. N.J.S.A. 2C:44-1(F)(1): When a court determines
that imprisonment is warranted, it "shall™ iImpose
the presumptive term. State v. Kruse, supra, 105
N.J. at 358. These presumptive terms are:

a. First degree: Tifteen years;
b. Second degree: seven years;
C. Third degree: four years;
d. Fourth degree: nine months.
2. Exceptions:
a. Murder: There is no presumptive sentence
for murder. State v. Abdullah, = N.J.

5 ____ (2005) (slip op. at 14-15).

b. Aggravated manslaughter: twenty years.
N.J.S.A. 2C:44-1(f)(1)(a)- [Note that
aggravated manslaughter under N.J.S.A.
2C:11-4(a)(2), causing death of another
while eluding law enforcement officer,
carries ordinary sentence for first degree
crime.]

C. Kidnapping in first degree pursuant to
N.J.S.A. 2C:13-1(c)(1): twenty years.
N.J.S.A. 2C:44-1(H)H (D ().

d. Bias intimidation (where underlying crime 1is
crime of first degree): twenty years.
N.J.S.A. 2C:16-1(c) (effective January 11,
2002).

e. There i1s no presumptive term for carjacking
beyond the mandatory minimum of ten years

14



imprisonment with five years of parole
ineligibility. State v. Zadoyan, 290 N.J.
Super. 280, 290 (App- Div. 1996).

E. Deviation From the Presumptive Term

NOTE: 1In State v. Natale 11, supra, = N.J. at (ship
op. at 30), the Court held that the Code"s system of
presumptive term sentencing violates the Sixth Amendment
right to trial by jury. The holding was given pipeline

retroactivity. 1d. at 45. The following principles are
thus relevant only for those cases to which the holding iIn
Natale 1l does not apply. See further discussion below at

Section 1(F).

1. IT there 1s a preponderance of aggravating or
mitigating factors delineated in N.J.S_A.
2C:44-1(a) and (b), the court may iIncrease or
decrease the presumptive sentence accordingly
within the limits of N.J.S_A. 2C:43-6. N.J.S._A.
2C:44-1(H) (D).

2. While judicial discretion is involved, it is
tempered, in the iInterest of sentencing
uniformity, by the mandatory requirement that the
statutory criteria be examined and weighed. The
sentencing court must clearly identify the
relevant sentencing factors and describe how it
balanced them. State v. Kruse, supra, 105 N.J.
at 360.

3. Where an element of the crime is a specific fact,
that element may not be used as an aggravating
factor to impose a custodial sentence that is
longer than the presumptive term. State v. Link,
supra, 197 N.J. Super. at 620.

4. The concept of a presumptive term does not apply
to young adult offender indeterminate sentences
under N.J.S.A. 2C:43-5, but only to specific term
sentences under N.J.S.A. 2C:43-6 or N.J.S._A.
2C-43-7. State v. Berger, 258 N.J. Super. 553,
561-62 (App- Div. 1992).

5. Since carjacking carries no presumptive term,
courts must look to the alternative elements
identified In the carjacking statute, 1in

15



conjunction with the aggravating and mitigating
factors, to guide their imposition of sentence.
State v. Zadoyan, supra, 290 N.J. Super. at 291.

a. Where the Tirst class of elevating factors
iIs absent, i1t may be Inappropriate to use
the maximum sentence as a ''starting point”
from which to begin the application of any
aggravating and mitigating factors. State
v. Henry, 323 N.J. Super. 157, 164-65 (App-
Div. 1999).

b. In light of the enactment of NERA in 1997
(and as amended in 2001), trial courts must
apply "even more greatly refined sensitivity
respecting the categorization of carjacking
cases." State v. Berardi, 369 N.J. Super.
445, 452-53 (App- Div. 2004), certif.
granted, 183 N.J. 213 (2005).

F. Unconstitutionality of Presumptive Term Sentencing

1.

Except where a defendant has stipulated to
judicial factfinding, and other than the fact of
a prior conviction, any fact that increases the
penalty beyond the "statutory maximum' must be
found by a jury beyond a reasonable doubt.
Blakely v. Washington, 542 U.S. 296, _ , 124 S.
Ct. 2531, 2536, 2541, 159 L. Ed. 2d 403, 412,
417-18 (2004). The statutory maximum is the
maximum sentence that a judge may impose solely
on the basis of facts reflected in the verdict or
admitted by the defendant. 1d. at __ , 124 S.
Ct. at 2537, 159 L. Ed. 2d at 413.

Under our Code"s sentencing provisions, the
"statutory maximum' for Blakely purposes is the
presumptive sentence. Because the presumptive
sentencing system allows judges to sentence
beyond the presumptive term based on their
finding of aggravating and mitigating factors,
that system is incompatible with Blakely and
violates the Sixth Amendment right to trial by
jury. State v. Natale Il, supra, = N.J. at
(slip op. at 29-30).
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To remedy the constitutional infirmity,
presumptive terms must be eliminated. 1Id. at 34.
Judges must still balance the aggravating and
mitigating factors, but "will no longer be
required to do so from the fixed point of a
statutory presumptive." Ibid.

Picking the middle of the sentencing range as a
logical starting point iIs one reasonable approach
but Is not compelled. Id. at 34-35. Reason also
suggests that sentences will tend toward the
lower end of the range when mitigating factors
preponderate and toward the higher end when
aggravating factors preponderate. 1d. at 35.

This holding applies to defendants with cases on
direct appeal as of August 2, 2005, and to those
defendants who raised Blakely claims at trial or
on direct appeal. 1d. at 45.

a. Defendants to whom the holding in Natale 11
applies are entitled to a new sentencing
hearing "based on the record at the prior
sentencing.” 1d. at 46.

b. At the new hearing, the court should
determine "'whether the absence of the
presumptive term in the weighing process
requires the imposition of a different
sentence.” Ibid.

C. The court should not make new findings
regarding aggravating and mitigating
factors. Ibid. Rather, the new hearing
should be based on the original sentencing
record. 1lbid.

d. Any defendant challenging his sentence on
Blakely grounds "will not be subject to a
sentence greater than the one already
imposed.™ Ibid.

The holding applies to both jury trial and guilty
plea cases. |Ibid. See separate discussion at
Section VIl with respect to sentences associated
with plea agreements.
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Because the crime of murder has no presumptive
term, a sentence of life imprisonment does not
violate a defendant®s Sixth Amendment jury trial
right. State v. Abdullah, supra, N.J. at
(shlip op. at 15-16).

A court may not engage in an after-the-fact
review of the trial record to determine whether
certain facts were present which may be used to
impose sentence greater than that authorized by
the jury verdict. State v. Franklin, _ N_J.
. (2005) (slip op. at 25-29). That is, a
defendant®s trial admissions may not be used to
justify a term above the statutory maximum unless
the defendant consents to judicial factfinding.
Ibid.

G. Mandatory Terms of Parole Ineligibility

1.

N.J.S.A. 2C:43-6(b): As part of a sentence for
any crime, where the court is clearly convinced
that the aggravating factors substantially
outweigh the mitigating, it may impose a minimum
term not to exceed one-half of the term set,
during which time the defendant shall not be
eligible for parole. See separate discussion at
Section V.

N.J.S.A. 2C:43-6(c), (d): Commonly known as the
Graves Act, specifies the conditions under which
certain firearm offenders must be sentenced to
mandatory periods of parole ineligibility. See
separate discussion at Section VI.

N.J.S.A. 2C:43-7.2: Commonly known as the No

Early Release Act (NERA), establishes required
minimum sentences for certain enumerated first
and second degree crimes.

For other specific mandatory periods of parole
ineligibility, see discussion at Section V.

H. Downgrading

1.

N.J.S.A. 2C:44-1(F)(2): In cases of first or
second degree crimes, where the court is "clearly
convinced that the mitigating factors
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substantially outweigh the aggravating factors
and where the interest of justice demands,'™ the
court may sentence defendant to a term
appropriate to a crime of one degree lower. In
such a case, the sentence shall not become final
for ten days to permit an appeal by the
prosecution. See separate discussion of state
appeals at Section X.

The decision to downgrade "in the interest of
justice"” should be limited to those circumstances
in which a defendant can provide "‘compelling”
reasons. Those reasons must be in addition to,
and separate from, the mitigating factors that
substantially outweigh the aggravating. State v.
Megargel, 143 N.J. 484, 501-02 (1996); State v.
Moore, 377 N.J. Super. 445, 450-51 (App- Div.
2005); State v. Johnson, 376 N.J. Super. 163, 173
(App- Div.), certif. denied, 183 N.J. 592 (2005).

N.J.S.A. 2C:44-1(F)(2) requires that the
sentencing court satisfy a two-prong test. State
v. Megargel, supra, 143 N.J. at 496. The court
must focus on the severity of the crime,
including the nature of and the relevant
circumstances pertaining to the offense. Those
circumstances may make the offense very similar
to one of a lower degree, thereby suggesting that
a downgrade may be appropriate. Id. at 500.
Facts personal to the defendant may also be
considered, as may the concept of deterrence.

Id. at 501.

A trial court must state on the record its
reasons for downgrading a sentence and should
particularly state why a sentence at the lowest
range for the offense is not a more appropriate
sentence than a downgraded sentence. 1d. at 502.

On a downgrade from a second to third degree
crime for sentencing purposes, the defendant
remains "‘convicted" of a second degree crime for
purposes of applying a presumption of
imprisonment. State v. 0"Connor, 105 N.J. 399,
404-05 (1987); State v. Lebra, 357 N.J. Super.
500, 507 (App- Div. 2003); State v. Partusch, 214
N.J. Super. 473, 476-77 (App- Div. 1987).
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When downgrading from a first to second degree
crime for sentencing purposes, the mandatory
period of parole ineligibility of N.J.S_A.
2C:35-5(b) (1) (applicable to first degree crimes)
is not eliminated. State v. Barber, 262 N.J.
Super. 157, 162 (App- Div.), certif. denied, 133
N.J. 441 (1993). See also discussion at Section

In those cases in which the Legislature has
provided an enhanced penalty for a particular
offense, such as kidnapping and aggravated
manslaughter, a downgrade requires even more
compelling reasons and a trial court must
exercise extreme caution. State v. Megargel,
supra, 143 N.J. at 502; State v. Mirakaj, 268

A trial court must consider the aggravating and
mitigating factors iIn approving a downgrade for
the purpose of sentencing pursuant to a plea

bargain. State v. Nemeth, 214 N_.J. Super. 324,

The decision to downgrade and the decision to
impose the maximum sentence within the lower
degree range are distinct decisions, each of

discretion. State v. Balfour, 135 N.J. 30, 38
(1994). Where the decision to downgrade is made
in the context of a plea agreement, the guilty
plea is one factor bearing on the lenity of the
sentence. 1d. at 38-39. That factor, however,
need not be carried forward to the independent

permissible range for the lower degree crime, and

enumerated statutory aggravating and mitigating
factors to conclude that a term greater than the

6.
XVI.
7.
N.J. Super. 48, 50-51 (App- Div. 1993).
8.
326-27 (App. Div. 1986).
9.
which reflects the exercise of judicial
decision to affix a sentence within the
a trial court may instead weigh only the
presumptive is justified. Id. at 39.
I. Young Adult Offender Sentences
1.

N.J.S.A. 2C:43-5: Where the defendant is less
than twenty-six years old at the time of
sentencing, the court may impose an indeterminate
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term to a youth correctional facility instead of
a sentence otherwise authorized by law.

a. This section is not applicable to those
eligible for a Graves Act sentence. State
v. Des Marets, 92 N.J. 62, 76 (1983);
N.J.S.A. 2C:43-5.

b. This section is not applicable to anyone who
has previously been sentenced to a state
prison in this or any other state, N.J.S.A.
30:4-147, or to a federal prison or
penitentiary. State v. Levine, 253 N.J.
Super. 149, 162 (App- Div. 1992).

C. This section i1s not applicable to drug
offenders who are subject to the mandatory
parole ineligibility terms of N.J.S_A.
2C:-35-5(b)(1) and N.J.S.A. 2C:35-7. State
v. Luna, 278 N.J. Super. 433, 437-38 (App-
Div. 1995).

d. This section is not applicable to
convictions for crimes to which NERA
applies. State v. Corriero, 357 N.J. Super.
214, 217-18 (App- Div. 2003).

Under the Code, there iIs no mandated preference
for Youth Complex sentences for young adult
offenders. Hence, the application of N.J.S._A.
2C:43-5 1s merely one sentencing option for the
court, the exercise of which is reserved for
those cases where the court, iIn i1ts sound
discretion, deems i1t to be appropriate. State v.
Styker, 262 N.J. Super. 7, 21 (App- Div.), aff"d
0.b., 134 N.J. 254 (1993). In not exercising
this option, a court may consider the seriousness
of the offense as well as the relevant
aggravating and mitigating factors. |Id. at 22.

When imposing a custodial sentence pursuant to
the young adult offender statute, a court may not
impose a term longer than five years unless there
IS '"good cause shown,'™ In which case the maximum
may be increased but may not exceed the maximum
term otherwise provided by law for the crime in
question. State v. Jarbath, supra, 114 N.J. at
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402; State v. Corriero, supra, 357 N.J. Super. at
217 n.3; State v. Ferguson, 273 N.J. Super. 486,
492 (App- Div.), certif. denied, 138 N.J. 265
(1994). This means that the ordinary term for a
young adult offender under this statute i1s fTive
years. State v. Scherzer, 301 N.J. Super. 363,
497 (App- Div.), certif. denied, 151 N.J. 466
(1997).

a. The good cause standard may be met by an
articulation of aggravating factors that
preponderate over the mitigating. State v.
Ferguson, supra, 273 N.J. Super. at 495.
This does not mean, however, that absent
such a preponderance the judge is precluded
from finding good cause. State v. Scherzer,
supra, 301 N.J. Super. at 498. Such a
holding would restrict the judge in first
and second degree convictions to a five year
term unless the aggravating factors
outweighed the mitigating, regardless of the
nature of the crime or Its circumstances.
This, in turn, would preclude effective use
of the young adult offender statute where
the sentencing factors were In equipoise or
favored mitigation but where the facts
warranted more than a five year maximum.
Ibid.

b. A concern that a defendant will be paroled
after only thirty-two months may validly
constitute good cause for going over the
statute®s five year ordinary term even where
the sentencing factors are In equipoise or
favor mitigation. 1d. at 499-500.

C. A sentencing court should state on the
record the reasons constituting good cause
for imposing a young adult offender sentence
greater than five years. |Id. at 497.

J. Drug Offenders

See separate discussion at Section XVI for those offenders
covered under the Comprehensive Drug Reform Act, N.J.S.A.
2C:35-1 to -24.
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K. Other Specific Criteria

1.

N.J.S.A. 2C:44-1(c)(1): The court may not
consider a plea of guilty or a failure to plead
guilty in withholding or imposing a sentence of
imprisonment.

N.J.S.A. 2C:44-1(c)(2): In determining an
appropriate term of imprisonment, the court shall
consider a defendant®s eligibility for release
under the law governing parole, including time
credits awarded pursuant to Title 30 of the
Revised Statutes. However, a sentencing judge 1is
without the power to establish conditions for
parole. State v. Beauchamp, 262 N.J. Super. 532,
536-37 (App- Div. 1993); State v. J.F., 262 N._.J.
Super. 539, 543 (App. Div. 1993).

Sentencing judges must state, at the time a
prison sentence iIs Imposed, the approximate
period of time that a defendant will actually
serve In jail based on current Parole Eligibility
Tables. R. 3:21-4(jJ)- See N.J.S.A.
2C:43-2(F)(1) (court shall explain parole laws as
they apply to sentence and shall state
approximate period of time defendant will serve
in custody before parole eligibility). See also
copy of Parole Eligibility Table i1n Appendix to
this manual (available at www.state.nj.us/parole,
click on "Parole Eligibility” and then "Parole
Calculation™).

L. Appellate Review of Sentences

1.

N.J.S.A. 2C:44-7: The appellate court has the
authority to review the findings of fact by a
sentencing court iIn support of its finding of
aggravating and mitigating circumstances and to
modify a sentence where such findings are not
fairly supported on the record. See R. 2:10-3
(allowing appellate court to impose such sentence
as should have been Imposed or to remand to trial
court for proper sentence).

An appellate court may modify a sentence only if
the sentencing court was "clearly mistaken."
State v. Kromphold, supra, 162 N.J. at 355. It

23



should not second-guess a trial judge®s findings
regarding aggravating and mitigating factors if
they are supported by substantial evidence in the
record. |Ibid.; State v. Soto, supra, 340 N.J.
Super. at 71.

An appellate court must determine whether the
findings of fact regarding aggravating and
mitigating factors were based on competent and
credible evidence in the record, whether the
court applied the correct sentencing guidelines
enunciated in the Code, and whether the
application of the facts to the law constituted
such an error of judgment as to shock the
judicial conscience. State v. Roth, supra, 95
N.J. at 363-65. Accord State v. Roach, 146 N.J.
208, 230, cert. denied, 519 U.S. 1021, 117 S. Ct.
540, 136 L. Ed. 2d 424 (1996); State v. Megargel,
supra, 143 N.J. at 493-94; State v. O0"Donnell,
supra, 117 N.J. at 215-16; State v. Ghertler,
supra, 114 N.J. at 387-88; State v. Jarbath,
supra, 114 N_.J. at 401.

Although the sentence on each count may itself be
justified, the aggregate sentence may shock the
judicial conscience, especially where it exceeds
that which could have been imposed under the
"three strikes and you"re in law.”™ State v.
Candelaria, 311 N.J. Super. 437, 454-55 (App.-
Div.), certif. denied, 155 N.J. 587 (1998).

With respect to sentences to which the holding in
Natale 11 applies, "[t]he touchstone is that the
sentence must be a reasonable one iIn light of all
the relevant factors considered by the court.™
State v. Natale Il, supra, = N.J. at ___ (slip
op. at 35).

a. Judges must still "identify the aggravating
and mitigating factors and balance them to
arrive at a fair sentence.” |Id. at 35-36.

b. Sentencing decisions will still be reviewed
under "established appellate sentencing
jurisprudence'™ and appellate courts must
still determine whether the sentencing court
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followed the applicable sentencing
guidelines. 1d. at 36.

Deference to the findings of a trial judge
applies equally whether i1t is the defendant or
the State who is appealing. State v. Gerstofer,
191 N.J. Super. 542, 545 (App- Div. 1983),
certif. denied, 96 N.J. 310 (1984).

Original appellate jurisdiction to review legal
but excessive sentences includes the power to
make new fact-findings, to reach independent
determinations of the facts, and to call for
additional evidence to supplement the record.
State v. Jarbath, supra, 114 N.J. at 410. New
fact-finding may be effectuated by reviewing the
existing record or by supplementing the
sentencing record either at the trial level
through a limited remand or at the appellate
level through the presentation of evidence on
appeal. 1d. at 412. The Appellate Division must
set forth i1ts reasons both for the exercise of
original jurisdiction and for the sentence
actually imposed. 1d. at 414.

The exercise of original jurisdiction by
appellate courts should not occur regularly or
routinely; rather, where a sentence i1s deficient,
a remand to the trial court for resentencing is
preferred. State v. Kromphold, supra, 162 N.J.
at 355; State v. Jarbath, supra, 114 N.J. at 410-
11. A remand to a sentencing judge who has
presided over the trial may be preferred because
the judge i1s presumably more sensitive to the
"nuances™ of the case. State v. Abrams, 256 N.J.
Super. 390, 403-04 (App- Div.), certif. denied,
130 N.J. 395 (1992).

The absence of a verbatim sentencing transcript
does not, without more, preclude meaningful
appellate review or necessitate a remand for
reconstruction of the record. A defendant must
be able to show how such a transcript would have
helped on appeal. State v. Vasquez, 265 N.J.
Super. 528, 561 (App- Div.), certif. denied, 134
N.J. 480 (1993).

25



11. CONCURRENT AND CONSECUTIVE SENTENCES

A. General Rule for Sentences Imposed at the Same Time

When a defendant receives multiple sentences of
imprisonment for more than one offense, they shall run
concurrently or consecutively 'as the court determines at
the time of sentence.”™ N.J.S.A. 2C:44-5(a). "There shall
be no overall outer limit on the cumulation of consecutive
sentences for multiple offenses.”™ Ibid. The aggregate of
consecutive terms to county jail shall not exceed eighteen
months. N.J.S.A. 2C:44-5(a)(1).

B. Special Situations

1. A sentence imposed for the crime of endangering
an injured victim shall be served consecutively
to that imposed for any conviction of the crime
that rendered the person helpless or
incapacitated. N.J.S.A. 2C:12-1.2(d).

2. Under certain specified circumstances, where a
kidnapping victim is also the victim of a
homicide, any sentence imposed for the kidnapping
conviction shall be served consecutively to any
sentence 1mposed for the homicide. N.J.S.A.
2C:13-1(c)(2).

3. A sentence imposed for possessing a firearm or
other weapon during the commission of certain
enumerated drug offenses "shall' run
consecutively to that imposed for the underlying
drug offense. N.J.S.A. 2C:39-4.1(d).

4. A term of imprisonment imposed on an inmate for
assaulting a correctional employee, sheriff"s
department employee, or law enforcement officer
while in the performance of their duties shall
run consecutively to any term currently being
served and to any term imposed for any other
offense committed at the time of the assault.
N.J.S.A. 2C:44-5(1). '"Currently being served”
refers to the time sentence i1s iImposed, not the
time of the assault. State v. Moore, 377 N.J.
Super. 445, 449 (App- Div. 2005).
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Consecutive dispositions are authorized by the
Code of Juvenile Justice, N.J.S_.A. 2A:4A-20 to
-91, but should be the exception and not the
rule. State in Interest of J.L_.A., 136 N.J. 370,
380 (1994).

C. Guidelines for Sentences Imposed at the Same Time

1.

Although the statute does not specify when
consecutive or concurrent sentences are
appropriate, the Supreme Court has provided
certain guidelines. These guidelines, announced
in State v. Yarbough, 100 N.J. 627, 643-44
(1985), cert. denied, 475 U.S. 1014, 106 S. Ct.
1193, 89 L. Ed. 2d 308 (1986), apply when the
offender has engaged iIn a pattern of behavior
constituting a series of separate offenses or
multiple offenses in separate, unrelated
episodes. They are:

a. There should be no "free crimes™ In a system
where punishment fits the crime.

b. The reasons for a consecutive or concurrent
sentence should be separately given.

C. The court should consider the facts of the
crime, including whether:

i. the crimes and their objectives were
independent of each other;

the crimes iInvolved separate acts or
threats of violence;

the crimes were committed at separate
times or places, rather than
indicating a single period of aberrant

behavior;
1v. the crimes involved multiple victims;
V. the convictions are numerous.
d. There should be no double counting of

aggravating factors.
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e. Successive terms for the same offense should
ordinarily not equal the punishment for the
Ffirst offense.

T. There should be an overall limit on the
cumulation of consecutive sentences for
multiple offenses not to exceed the scope of
the longest terms (including an extended
term, 1Tt applicable) for the two most
serious offenses.

g- Effective August 5, 1993, N.J.S._A.
2C:44-5(a) was amended to provide that there
"shall be no overall outer limit on the
cumulation of consecutive sentences for
multiple offenses.”™ Hence, Yarbough has
been superseded by statute to the extent it
recommended such an overall outer limit.
State v. Pennington, 154 N.J. 344, 361-62
(1998); State v. Eisenman, 153 N.J. 462, 478
(1998).

The second, fourth, fifth, and sixth guidelines
do not assist a court in making the threshold
decision whether to iImpose concurrent or
consecutive sentences; rather they merely
establish certain procedural requirements. State
v. Carey, 168 N.J. 413, 423 (2001).

The guideline that provides the clearest guidance
to sentencing courts is the third one, which sets
forth five factors that focus on the facts

relating to the crime. |Ibid. These factors
should be applied qualitatively, not
quantitatively. Id. at 427. Hence, a court may

Impose consecutive sentences even though a
majority of the Yarbough factors support
concurrent sentences. Id. at 427-28; see State
v. Swint, 328 N.J. Super. 236, 264 (App- Div.)
(even when offenses are connected by "unity of
specific purpose,™ are somewhat interdependent of
one another, and are committed within short
period of time, this does not necessarily mean
that concurrent sentences must be imposed),
certif. denied, 165 N.J. 492 (2000).
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When faced with the decision whether to Impose
concurrent or consecutive sentences, the court
should determine whether the Yarbough factor
under consideration "renders the collective group
of offenses distinctively worse than the group of
offenses would be were that circumstance not
present.'" State v. Carey, supra, 168 N.J. at
428.

The reasons for iImposing consecutive sentences
must be expressly stated. Failure to do so may
compel a remand for resentencing. State v.
Miller, 108 N.J. 112, 122 (1987). However, where
the facts and circumstances leave little doubt as
to the propriety of the sentences, and where
there 1s no showing that the sentences are
clearly mistaken, the appellate court may affirm.
State v. Jang, 359 N.J. Super. 85, 98 (App.-
Div.), certif. denied, 177 N.J. 492 (2003).

The Yarbough decision is not intended to "trammel
all consecutive sentences.” Where appropriate,
it allows for consecutive sentences as long as
the court clearly states its reasons. State v.
Mosch, 214 N.J. Super. 457, 465 (App- Div. 1986),
certif. denied, 107 N.J. 131 (1987). Consecutive
sentences are especially appropriate where
society must be protected from those who are
unwilling to lead productive lives and who resort
to criminal activities. State v. Taccetta, 301
N.J. Super. 227, 261 (App- Div.), certif. denied,
152 N.J. 187, 188 (1997); State v. Mosch, supra,
214 N.J. Super. at 464. The focus should be on
the overall fairness of the sentence. State v.
Miller, supra, 108 N.J. at 122.

Some cases are so extreme and extraordinary that
deviation from the guidelines is called for.
State v. Carey, supra, 168 N.J. at 428; State v.
Yarbough, supra, 100 N.J. at 647; State v.
Hammond, 231 N.J. Super. 535, 544 (App- Div.),
certif. denied, 117 N.J. 636 (1989); State v.
Lewis, 223 N.J. Super. 145, 154 (App. Div.),

certif. denied, 111 N.J. 584 (1988).

a. Crimes involving multiple victims suffering
separate and distinct harm represent
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especially suitable circumstances for
consecutive sentences. State v. Carey,
supra, 168 N.J. at 428; State v. Roach, 146
N.J. 208, 230-31, cert. denied, 519 U.S.
1021, 117 S. Ct. 540, 136 L. Ed. 2d 424
(1996); State v. Johnson, 309 N.J. Super.
237, 271-72 (App- Div.), certif. denied, 156
N.J. 387 (1998); State v. J.G., 261 N.J.
Super. 409, 426 (App. Div.), certif. denied,
133 N.J. 436 (1993); State v. Russo, 243
N.J. Super. 383, 413 (App- Div. 1990),
certif. denied, 126 N.J. 322 (1991).

i. This is because the ""total impact of
singular offenses against different
victims will generally exceed the
total impact on a single individual
who is victimized multiple times."
State v. Carey, supra, 168 N.J. at
429. This 1s true even where the
defendant does not intend to harm
multiple victims but i1t Is foreseeable
that his or her reckless conduct will
result in multiple victims. lbid.

In vehicular homicide cases, the
multiple-victims factor is entitled to
great weight and should ordinarily
result in the imposition of at least
two consecutive terms when multiple
deaths or serious bodily injuries have
been inflicted upon multiple victims.
Id. at 429-30.

This does not mean that all consecutive
sentencing criteria are to be disregarded in
favor of fashioning the longest sentence
possible. 1d. at 428; State v. Louis, 117
N.J. 250, 256-58 (1989). See State v.
Candelaria, 311 N.J. Super. 437, 454 (App-
Div.) (six consecutive sentences totalling
105 years on top of life sentence deemed
excessive iIn the aggregate), certif. denied,
155 N.J. 587 (1998); State v. Rodgers, 230
N.J. Super. 593, 604 (App- Div.) (choosing
to limit Yarbough "exception™ to "more
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10.

11.

12.

extraordinary cases'), certif. denied, 117
N.J. 54 (1989).

A judge may not impose sentences that are
partially consecutive and partially concurrent.
Such a split-sentencing scheme would contravene
the Code®"s paramount goal of uniformity. State
v. Rogers, 124 N.J. 113, 118 (1991).

The "no free crimes™ guideline stated in Yarbough
tilts In the direction of consecutive sentences
because the Code focuses on the crime, not the
criminal. State v. Carey, supra, 168 N.J. at
423. However, this guideline does not eliminate
concurrent sentences from a court®s sentencing
options because not every additional crime iIn a
series must carry its own increment of
punishment. State v. Rogers, supra, 124 N.J. at
119.

A plea agreement may appropriately be considered

and weighed i1n the decision to iImpose consecutive
sentences. State v. S.C., 289 N.J. Super. 61, 71
(App. Div.), certif. denied, 145 N.J. 373 (1996).

Neither Yarbough nor any statutory provision
precludes a sentencing judge from requiring that
the less restrictive term of a consecutive
sentence be served first. State v. Ellis, 346
N.J. Super. 583, 594 (App- Div.), aff"d o.b., 174
N.J. 535 (2002). Although such a requirement
does not render the sentence illegal, it may
constitute an abuse of discretion and should be
accompanied by specific findings. 1d. at 597.

Nothing in the holding of Blakely v. Washington,
542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403
(2004), requires jury fact-finding before
consecutive terms can be imposed on a defendant.
State v. Abdullah, N.J. . (2005) (slip
op. at 22). This is because, under our
sentencing scheme, there is no presumption iIn
favor of concurrent sentences and the maximum
sentence authorized by the jury verdict is the
"maximum sentence for each offense added to every
other offense.”™ Id. at 24.
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D. Sentences Imposed at Different Times

1.

Multiple terms of imprisonment shall run
concurrently or consecutively "as the court
determines™ when a second or subsequent sentence
iIs Imposed. N.J.S_A. 2C:44-5(d). The court has
the discretion how such multiple sentences shall
run. State v. Mercadante, 299 N.J. Super. 522,
532 (App. Div.), certif. denied, 150 N.J. 26
(1997).

This grant of authority does not permit a court
to run a sentence concurrently to a prior
sentence that has already fully expired. Ilbid.

The consecutive-feature provisions of the Code do
not contemplate the Imposition of sentences iIn
foreign jurisdictions. Breeden v. New Jersey
Dep"t of Corrections, 132 N.J. 457, 465-66
(1993). However, a court is not necessarily
precluded from imposing a sentence consecutive to
a Tederal sentence that a defendant i1s currently
serving. State v. Walters, 279 N.J. Super. 626,
634-37 (App- Div.), certif. denied, 141 N.J. 96
(1995).

When a defendant who has previously been
sentenced to imprisonment i1s later sentenced for
an offense committed prior to the former
sentence, the court decides whether to make them
consecutive or concurrent. The defendant is
credited with time served on the prior sentence
when determining the permissible aggregate length
of the term or terms remaining to be served.
N.J.S.A. 2C:44-5(b). See separate discussion of
credits at Section XVIII.
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Multiple Sentences in the Context of Suspension,

Probation, Parole, and Bail (N.J.S_A. 2C:44-5(c), (¥),

(9)., and (h))

1.

N.J.S.A. 2C:44-5(F) regulates situations where
both crimes were committed prior to the first
sentencing. It does not govern sentences for
crimes committed while on probation. State v.
Sutton, 132 N.J. 471, 483-84 (1993). N.J.S.A.
2C:44-5(g) regulates sentences for offenses
committed while on probation but where probation
is not revoked. Ibid.

Whenever a defendant commits an offense while
released on probation, parole, or bail, N.J.S_A.
2C:44-5 creates a presumption of consecutive
terms, subject to the exercise of judicial
discretion. 1d. at 484. The standards
enunciated in Yarbough should guide the court”s
determination in this regard. 1d. at 485.

Calculation

1.

When terms run concurrently, the shorter ones
merge In and are satisfied by the discharge of
the longer term. N.J.S_A. 2C:44-5(e)(1). When
they run consecutively, "the terms are added to
arrive at an aggregate term to be served equal to
the sum of all terms.” N.J.S.A. 2C:44-5(e)(2).
See State v. Benedetto, 221 N.J. Super. 573, 578
n.1 (App-. Div. 1987), certif. denied, 111 N.J.
559 (1988), and discussion at Section XVIII
relating to aggregation of sentences iIn
conjunction with computation of gap-time credits.

N.J.S.A. 2C:44-5(e)(2) does not address the issue
of judicial discretion to direct the order in
which consecutive sentences must be served.

State v. Ellis, supra, 346 N.J. Super. at 592-93.
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I11. PRESUMPTIONS OF IMPRISONMENT OR NONIMPRISONMENT

A. Presumption of Imprisonment

General Rules

a.

When dealing with a person convicted of a
first or second degree crime, a court
"shall"™ impose a sentence of Imprisonment.
N.J.S.A. 2C:44-1(d). Although the title of
N.J.S.A. 2C:44-1(d) is "presumption’ of
imprisonment, the statute requires
imprisonment of all first and second degree
offenders absent "serious iInjustice.” State
v. Cannon, 128 N.J. 546, 557 n.7 (1992).

The presumption of iIncarceration applies to
second degree drug offenders who have been
successftully rehabilitated. The
authorization of residential drug treatment
as an alternative to iIncarceration, pursuant
to N.J.S.A. 2C:35-14(a), is limited to drug
dependent defendants. It is up to the
Legislature to consider whether to make this
alternative available to those who have
overcome their addiction. State v.
Soricelli, 156 N.J. 525, 537-38 (1999).

When dealing with repeat offenders convicted
of theft or unlawful taking of a motor
vehicle, a court "shall”™ Impose a sentence
of imprisonment. N.J.S.A. 2C:44-1(d).

The presumption of imprisonment shall not
necessarily preclude the admission of a
person into the Intensive Supervision
Program. N.J.S.A. 2C:44-1(h).

Overcoming the Presumption

Considering the 'character and condition of the
defendant,™” the court may withhold imprisonment

if 1t "would be a serious injustice which

overrides the need to deter such conduct by
others.”™ N.J.S.A. 2C:44-1(d).
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This exception confers a "residuum of power™
on sentencing judges to consider a
defendant®s character or condition, but
should be exercised only in "truly
extraordinary and unanticipated”
circumstances. State v. Evers, 175 N.J.
355, 389 (2003); State v. Roth, 95 N.J. 334,
358 (1984).

To overcome the presumption, a defendant
must be able to show that his character and
condition are so unique or extraordinary,
when compared to defendants facing similar
incarceration, that he is entitled to
relief. State v. Evers, supra, 175 N.J. at
392. A trial court should determine whether
there i1s "clear and convincing evidence that
there are relevant mitigating factors
present to an extraordinary degree and, i1f
so, whether cumulatively, they so greatly
exceed any aggravating factors that
imprisonment would constitute a serious
injustice overriding the need for

deterrence.” 1d. at 393-94.

i. Not every mitigating factor bears the
same relevance and weight In this
determination. 1t is the quality of
the factor and i1ts uniqueness iIn the
particular setting that matters. 1d.
at 394.

The court must also look at "the
gravity of the offense with respect to
the peculiar facts of a case to
determine how paramount deterrence
will be in the equation.”™ 1d. at 395.

The presumption is not overcome merely
because the defendant is a first
offender, because the mitigating
factors preponderate over the
aggravating, or because the mitigating
factors so outweigh the aggravating as
to justify downgrading the offense.
Id. at 388; State v. Jabbour, 118 N.J.
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1, 7 (1990). The standard for
overcoming the presumption is distinct
from that for downgrading an offense,
and the reasons offered to dispel the
presumption must be more compelling
than those that warrant downgrading.
State v. Evers, supra, 175 N.J. at
389; State v. Megargel, 143 N.J. 484,
498-502 (1996).

The statutory benchmark of "serious
injustice" demarks the point beyond which a
sentence exceeds i1ts appropriate penal
objective of proportionate punishment.
State v. Jarbath, 114 N.J. 394, 408 (1989).

i. Where relief has been allowed, a
defendant has been able to show that
he or she was "idiosyncratic.” 1lbid.;

see State v. E.R., 273 N_.J. Super.
262, 274-75 (App- Div. 1994)
(uncontradicted prognosis of imminent
death within six months due to AIDS-
related disease constitutes
"1diosyncratic'” situation).

Mere invocation of the serious
injustice exception does not suffice
without a detailed explanation of its
application to the facts and
circumstances at hand. State v.
Lebra, 357 N.J. Super. 500, 511 (App-
Div. 2003).

The fact that the defendant would find
incarceration difficult or that
imprisonment would result in hardship
to his family is not enough to
constitute a serious injustice to
override the need for deterrence.
State v. Jabbour, supra, 118 N.J. at
8; State v. Johnson, 118 N.J. 10, 17-
19 (1990). This is true even if the
defendant is a police officer who
might face peculiar hardships within
the prison system. State v. Corso,
355 N.J. Super. 518, 528-29 (App- Div.
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2002), certif. denied, 175 N.J. 547
(2003).

iv. Nor is it enough that the defendant is
a first-time offender, a family man, a
breadwinner, or an esteemed member of
the community. State v. Evers, supra,
175 N.J. at 400.

V. Disagreement with a jury verdict
cannot justify a finding of "serious
injustice”™ so as to overcome the
presumption of incarceration. State
v. Cooke, 345 N.J. Super. 480, 489-90
(App. Div. 2001), certif. denied, 171
N.J. 340 (2002).

Plea Bargains

When a defendant pleads guilty to a first or
second degree crime, the presumption applies,
notwithstanding a plea bargain that defendant be
sentenced as if for a crime of a lesser degree.
The applicability of the presumption is to be
determined not by the sentence imposed but by the
offense for which a defendant is convicted.

State v. 0"Connor, 105 N.J. 399, 404-05 (1987).

Suspended Sentences

A court may suspend the imposition of a sentence
only after first determining that a noncustodial
sentence is authorized and appropriate. This
means that the first step for a sentencing court
is to look at the presumption of iIncarceration
found at N.J.S.A. 2C:44-1(d), not the authorized
dispositions provision of N.J.S_A. 2C:43-2(b).
State v. Rivera, 124 N.J. 122, 125-26 (1991).
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5. Split Sentences

N.J.S.A. 2C:43-2(b)(2) allows for a sentence of
probation which includes as a condition up to 364
days of imprisonment. Such a "split sentence"
does not satisfy the presumption of imprisonment
and is invalid where a defendant has committed a
first or second degree offense; it may be imposed
only when the presumption of imprisonment has
been overcome. State v. 0"Connor, supra, 105
N.J. at 410-11.

B. Presumption of Nonimprisonment

1. General Rules

a. When dealing with a person convicted of an
offense other than a first or second degree
crime, who has not previously been convicted
of an offense, a court shall not impose a
sentence of incarceration. N.J.S._A.
2C:44-1(e).

b. According to N.J.S.A. 2C:44-1(e), the
presumption does not apply to anyone
convicted of: the third degree crimes of
theft of a motor vehicle, unlawful taking of
a motor vehicle, or eluding; the third
degree crime of distributing, manufacturing,
or possessing an item containing personal
identifying information, in violation of
N.J.S.A. 2C:21-17.3(b); the third degree
crime of using a false government document,
in violation of N.J.S_A. 2C:21-2.1(e); third
or fourth degree bias intimidation, in
violation of N.J.S.A. 2C:16-1; the third
degree crime of knowingly leaving the scene
of an accident that results in the death of
another person, in violation of N.J.S_A.
2C:11-5.1; or the fourth degree crime of
knowingly leaving the scene of an accident
that results in serious bodily injury to
another person, in violation of N_.J.S_A.
2C:12-1.1. Note: Different effective dates
apply to these various exceptions.
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C. The presumption does not apply to the third
degree crime of pattern of official
misconduct. N.J.S_.A. 2C:30-7(b) (effective
March 14, 2003).

Overcoming the Presumption

a. The presumption can be overcome only by a
conclusion that the defendant®s Imprisonment
IS ""necessary for the protection of the
public”™ under the criteria set forth in
N.J.S.A. 2C:44-1(a), with regard given to
"the nature and circumstances of the offense
and the history, character and condition of
the defendant.”™ N.J.S_A. 2C:44-1(e).

b. The sentencing court must be persuaded by a
standard that is higher than *clear and
convincing"™ evidence that incarceration is
necessary. State v. Gardner, 113 N_.J. 510,
517-18 (1989). An element of the crime
cannot be counted as an aggravating factor
in determining whether the presumption has
been overcome. 1d. at 519. Also, general

deterrence alone i1s insufficient to overcome
the presumption. 1d. at 520.

Prior Conviction

When examining a defendant"s past record, an
"offense" iIncludes disorderly persons and petty
disorderly persons offenses. State v. Battle,
256 N.J. Super. 268, 285 (App- Div.), certif.
denied, 130 N.J. 393 (1992); State v. Kates, 185
N.J. Super. 226, 227-28 (Law Div. 1982). A prior
uncounseled conviction for a nonindictable
offense i1s not an offense. State v. Garcia, 186
N.J. Super. 386, 389 (Law Div. 1982).

a. A prior conviction of an offense is an
adjudication by a court of competent
jurisdiction that the defendant committed an
offense. N.J.S.A. 2C:44-4(a).

b. For a crime, an adjudication is sufficient,

even 1T sentence has been suspended, as long
as the time for appeal has expired and the
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4.

defendant has not been pardoned on the
ground of innocence. N.J.S.A. 2C:44-4(b).

Split Sentences

a. Probation that includes a term of imprison-
ment, as authorized by N.J.S.A.
2C:43-2(b)(2), may be imposed even when the
presumption of nonimprisonment applies and
has not been overcome, but a period of
parole ineligibility may not accompany such
a sentence. State v. Hartye, 105 N.J. 411,
418-19 (1987).

b. When the presumption of nonimprisonment 1is
overcome, the court is bound to set the
sentence within the statutory presumptive
range. 1d. at 417. Accord State v.
Gardner, supra, 113 N.J. at 518.

C. Nonapplicability of either Presumption

1.

There is a difference between a presumption that
is overcome and one that is inapplicable. A
second offender charged with a third degree crime
is not subject to either presumption. State v.
Powell, 218 N.J. Super. 444, 450 (App- Div.
1987). Accord State v. Devlin, 234 N.J. Super.
545, 555 (App. Div.), certif. denied, 117 N.J.
653 (1989).

A custodial sentence is not necessary where the
presumption of nonimprisonment iIs merely
inapplicable; rather, such a sentence i1s called
for only where the presumption iIs overcome.
State v. Powell, supra, 218 N.J. Super. at 451.
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1v.

EXTENDED TERMS

General Rules for Discretionary Extended Terms

1.

Upon application of the prosecutor, the court may
impose an extended term on persons convicted of
crimes of the first, second or third degree if it
finds one or more of the grounds specified in
N.J.S.A. 2C:44-3(a), (b), (c¢), or (). The court
must conduct a special hearing on the grounds
alleged to support an extended sentence.

N.J.S.A. 2C:44-6(e).

A motion for the imposition of an extended term
of imprisonment "shall™ be filed with the court
by the prosecuting attorney within fourteen days
of entry of a guilty plea or the return of a
verdict. A copy of the motion shall be served on
the defendant and defendant®s counsel. Where the
defendant pleads guilty pursuant to a negotiated
agreement, the motion shall be filed prior to the
plea. R. 3:21-4(e). The time for filing the
motion may be extended for '‘good cause shown.™
Ibid.; State v. Reldan, 231 N.J. Super. 232, 235
(App. Div. 1989).

Grounds For Imposing a Discretionary Extended Term

Under N.J.S.A. 2C:44-3, at least one of the following
conditions must be met:

1.

The defendant i1s a "persistent offender™: must
be at least twenty-one years old at the time of
the offense; previously convicted on two separate
occasions of two crimes while at least eighteen
years old; either the latest crime or the
defendant™s release from confinement must have
been within ten years of the crime being
sentenced (N.J.S.A. 2C:44-3(a)); or

The defendant is a "professional criminal™:
engaged i1n continuing criminal activity with two
or more people and circumstances show criminal
activity is a major source of defendant®s
livelithood (N.J.S.A. 2C:44-3(b)); or

41



The crime was committed for payment (N.J.S.A.
2C:-44-3(c)); or

The defendant has been convicted of manslaughter,
aggravated assault, kidnapping, aggravated sexual
assault, aggravated sexual contact, robbery,
burglary, eluding a police officer, escape, or
drug manufacture or distribution, and In the
course of committing said offense used or was in
possession of a stolen motor vehicle (N.J.S.A.
2C:44-3(%)).

C. Persistent Offenders--Prior Convictions

1.

A prior conviction of an offense is defined as an
adjudication by a court of competent
jurisdiction. N.J.S.A. 2C:44-4(a).

For a prior crime, an adjudication is sufficient,
even if the sentence has been suspended, as long
as the time to appeal has expired and the
defendant has not been pardoned. N.J.S.A.
2C:44-4(b).

A conviction in "another jurisdiction”
constitutes a prior conviction of a crime if a
prison sentence In excess of six months was
authorized under the law of that jurisdiction.
N.J.S.A. 2C:44-4(c). Absent a showing of
fundamental unfairness, use of a prior conviction
obtained in a foreign country iIs presumed
appropriate where the jurisdiction is one that
has a judicial system that affords protections
similar to our own. State v. Williams, 309 N.J.
Super. 117, 123 (App- Div.), certif. denied, 156
N.J. 383 (1998). One of the criteria for
fundamental fairness is whether the defendant was
represented by counsel. |Id. at 124.

Jury fact-finding is not required before a
defendant can be sentenced to an extended term
under the persistent offender statute, because
such a sentence, being based on a defendant®s
criminal history, falls within the recidivism
exception of Blakely v. Washington, 542 U.S. 296,
124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). State
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v. Young, N.J. Super. . (App. Div.

2005) (slip op. at 15-16); State v. McMillan, 373
N.J. Super. 27, 28 (App- Div. 2004), certif.

denied, 182 N.J. 628 (2005); State v. Dixon, 346
N.J. Super. 126, 140-41 (App- Div. 2001), certif.
denied, 172 N_.J. 181 (2002). See Apprendi v. New
Jersey, 530 U.S. 466, 488, 120 S. Ct. 2348, 2361-
62, 147 L. Ed. 2d 435, 454 (2000) (fact of prior
conviction need not be found by jury iIn order to
impose enhanced term based on recidivist status).

To satisfy N.J.S_A. 2C:44-3(a) (defendant was
"previously convicted™), the other offenses do
not have to occur, and the judgments of
conviction do not have to be entered, prior to
the commission of the offense then before the
court for sentencing. State v. Cook, 330 N.J.
Super. 395, 421 (App- Div.), certif. denied, 165
N.J. 486 (2000); State v. Mangrella, 214 N.J.
Super. 437, 445 (App. Div. 1986), certif. denied,
107 N.J. 127 (1987).

The sentencing judge may consider convictions
entered after the defendant committed the crime
for which he i1s being sentenced, even when there
is an appeal pending or a right of direct appeal.
IT the defendant is successful iIn the appeal,
then the extended term must be amended. State v.
Cook, supra, 330 N.J. Super. at 422. But see
State v. Mangrella, supra, 214 N.J. Super. at
445-46 (consideration should be restricted to
those judgments not pending appeal or not subject
to right of direct appeal).

Compare this approach to the methods used to
calculate persistent offender status for other
purposes.

a. Sex Offenders: Under N.J.S.A. 2C:14-6, a
second or subsequent sex offender is subject
to mandatory parole ineligibility--unless
given an extended sentence under N.J.S_A.
2C:43-7--i1f he has been convicted of a
sexually oriented offense "at any time."
This has been interpreted to mean that the
"first” or "earlier” crime had to have
resulted In a conviction by the time the
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later offense was committed. State v.
Anderson, 186 N.J. Super. 174, 176 (App-
Div. 1982), aff"d o.b., 93 N.J. 14 (1983).
See further discussion of sex offender
sentencing at Section XVII.

Graves Act: The plain language of the
Graves Act does not limit the chronological
sequence of convictions subject to i1ts
extended term provisions; the only
requirement is that there be a prior
conviction. State v. Hawks, 114 N.J. 359,
365 (1989). Hence, conviction for the first
crime does not have to precede the
commission of the second crime for the
Graves Act"s mandatory extended term to be
imposed. Id. at 367. See further
discussion of Graves Act sentencing at
Section VI.

Repeat Drug Offenders: The imposition of an
extended term under N.J.S.A. 2C:43-6(T) for
repeat drug offenders does not depend upon
the chronological sequence of the offenses
or convictions. All that is required is
that the defendant be previously convicted
"at any time."™ State v. Hill, 327 N.J.
Super. 33, 41-42 (App- Div. 1999), certif.
denied, 164 N.J. 188 (2000).

Domestic Violence Act: The enhanced penalty
provisions of N.J.S_.A. 2C:25-30 apply only
to individuals who have been previously
convicted of a domestic violence offense as
of the date the subsequent offense was
committed. Hence, these provisions do not
apply to someone simultaneously convicted of
offenses occurring on two separate
occasions. State v. Bowser, 272 N.J. Super.
582, 588-89 (Law Div. 1993).

Under N.J.S.A. 2C:44-3(a), a defendant may not be
sentenced as a persistent offender if his "latest
in time"™ prior crime and his "last release from
confinement” both occurred more than ten years
before the crime for which he is being sentenced,
even 1T his latest prior conviction was entered
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within the ten-year period. State v. Henderson,
375 N.J. Super. 265, 266, 270 (Law Div. 2004).

D. Setting an Extended Term

1.

N.J.S.A. 2C:43-7(a): In cases designated 1In
N.J.S.

A. 2C:44-3, a person who has been convicted

of a crime may be sentenced to an extended term
of imprisonment as follows:

a.

Murder: between thirty-five years and life,
of which the defendant shall serve thirty-
five years before parole eligibility.
N.J.S.A. 2C:43-7(a)(6). Prior to October
31, 1994, there was no extended term for
murder. State v. Scales, 231 N.J. Super.
336, 340 (App- Div.), certif. denied, 117
N.J. 123 (1989).

Kidnapping under N.J.S.A. 2C:13-1(c)(2):
between thirty years and life, of which the
defendant shall serve thirty years before
parole eligibility. N.J.S.A. 2C:43-7(a) (7).

Aggravated manslaughter under N.J.S_A.
2C:11-4(c) and first degree kidnapping under
N.J.S.A. 2C:13-1(c)(1): between thirty
years and life. N.J.S_A. 2C:43-7(a)(1).

Aggravated sexual assault pursuant to the
extended term provisions of N.J.S_A.
2C:44-3(g): between thirty years and life.
N.J.S.A. 2C:43-7(a)(1).-

First degree crimes, other than those listed
above: between twenty years and life.
N.J.S.A. 2C:43-7(a)(2).

Second degree crimes: between ten and
twenty years. N.J.S_A. 2C:43-7(a)(3).
Third degree crimes: between five and ten
years. N.J.S.A. 2C:43-7(a)(4).

Fourth degree crimes: N.J.S._A.
2C:43-7(a)(5)
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Pursuant to N.J.S_.A. 2C:43-6(c),
N.J.S.A. 2C:43-6(g), and N.J.S.A.
2C:44-3(d): fTive years;

Pursuant to any other provision of
law: between three and five years.

As part of an extended term, the court "may" Ffix
a minimum term of parole ineligibility not to
exceed one-halt of the overall term or, in the
case of life imprisonment, twenty-five years.
N.J.S.A. 2C:43-7(b). This means that the
decision to impose a parole ineligibility term is
discretionary. However, once the court decides
to impose a parole ineligibility term on a life
sentence, the minimum term must be twenty-five
years. State v. Pennington, 154 N.J. 344, 360
(1998). Extended Graves Act sentences, extended
sentences for repeat drug offenders, and extended
sentences for those using machine guns or assault
firearms carry mandatory periods of parole
ineligibility. N.J.S_A. 2C:43-7(c), (d).

Presumptive terms applicable to extended
sentences are set forth in N.J.S.A. 2C:44-1(H) (1)
as follows:

NOTE: In State v. Natale 11, N.J. ,
(2005) (slip op. at 30), the Court held that the
Code"s system of presumptive term sentencing
violates the Sixth Amendment right to trial by
jury. The holding was given pipeline
retroactivity. |Id. at 45. See further
discussion at Section I(F). This holding also
applies to presumptive term sentencing with
respect to extended terms embodied in N.J.S_A.
2C-43-7. State v. Young, N.J. Super. ,
_ (App- Div. 2005) (slip op. at 20-21).

a. Aggravated manslaughter under N.J.S_A.
2C:11-4(c), Tirst degree kidnapping under
N.J.S.A. 2C:13-1(c)(1), and aggravated
sexual assault pursuant to the extended term
provisions of N.J.S.A. 2C:44-3(g): life
Iimprisonment;
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First degree crimes, other than murder and
those listed above: Tfifty years;

C. Second degree crimes: Ffifteen years;
d. Third degree crimes: seven years.
4. Application of the Code"s extended term scheme

involves a four-step process:

a.

The court must decide 1t the minimum
statutory predicates have been met. State
v. Dunbar, 108 N.J. 80, 89 (1987).

The court must then decide whether to impose
an extended term. Ibid.

i. This involves consideration of what is
in the best interest of the public iIn
light of the defendant"s past
offenses. Ibid. That is, the focus
is on offender-related
characteristics, such as the
defendant®s past history of
criminality and susceptibility to
rehabilitation, in light of the
statutory aggravating and mitigating
circumstances. State v. Cross, 330
N.J. Super. 516, 525-26 (App- Div.
2000).

The prior offenses do not have to
involve crimes of violence. Rather,
where they are similar to the offenses
for which the defendant is being
sentenced, an extended term may be
appropriate. State v. Bauman, 298
N.J. Super. 176, 211 (App- Div.),
certif. denied, 150 N.J. 25 