[image: image1.jpg]APPLICATION FOR NOMINATION TO
JUDICIAL OFFICE

SECTION I: PUBLIC INFORMATION
(QUESTIONS 1 THROUGH 71)

PERSONAL INFORMATION

Full Name: Robert Maurice Brutinel

Have you ever used or been known by any other legal name? No. If so, state
name:

Office Address:
Yavapai County Courthouse
Division II

120'S. Cortez Street #300
Prescott, AZ 86303-4747

Have you been a resident of Arizona for the past ten years? Yes.

Indicate county of residence for the past year: Yavapat

Age: 52

(The Arizona Constitution, Article VI, § 37, requires that Supreme Court
nominees be younger than age 65 at the time the nomination is sent to the
Govermor.)

List your present and former political party registrations and approximate dates
of each: Republican: 1976 - present

(The Arizona Constitution, Article V1, §37, requires that not all nominees sent to
the Govemor be of the same political ffiiation.)
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[image: image2.jpg]8. Gender Race/Ethnicty: ~ [X] White
[ ] Hispanic or Latino (of any race)

[ 1 Biack or African American

[ ] American Indian or Alaska Native
[ ] Asian

[ 1 Native Hawaiian/Paciiic Islander
[ 1 Other___

(The Arizona Constitution, Article VI, §§36 and 41, require that the Commission
consider the diversity of the state's or county’s population in making its

nominations. However, the primary consideration shall be merit.)

EDUCATIONAL BACKGROUND

9. List names and locations of schools attended (college, advanced degrees and
law), dates attended and degrees.

University of Arizona, College of Law
Tueson, Arizona

Attended 1979-1982

J.D., 1982

Arizona State University
Tempe, Arizona
Attended: 1977-1979
B.S, 1979

George Washington University
Washington D.C.
Attended: 19761977

National Judicial College
Reno, NV

Attended: "Advanced Evidence" February 15-19, 2009
Logic For Judges & Opinion Writing-September 29, 2003-October 4, 2003

10.  List major and minor fields of study and extracurricular activities.
I majored in Economics at Arizona State University.
1 participated in intercolleglate wrestling at George Washington University and in

intramural athletics at A.S.U. and U.A. | worked on a presidential campaign while
at George Washington.
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12.

13

List scholarships, awards, honors, citations and any other factors (e.q.,
employment) you consider relevant to your performance during college and law
school

Arizona State University:
Omicron Delta Epsilon
Honor Society in Economics, April, 1979

Unlversity of Arizona:
Aboud Scholarship
Rosenstiel Scholarship
DeConini Intemship

I spent my last semester of law school working in Washington, D.C. as an intern
for Senator DeConcini as part of the staff for the Senate Judiciary Committee.
While | received credit toward my degree, | did not receive a letter grade which
would count toward my cumulative GPA.

Starting the summer following my first year of law school until | passed the bar
exam, | continually had law-related jobs. | worked as a 28(e) student for the
Prescott City Attomey's Office and the Yavapai County Attorney’s Office. | tried
my first jury trial as a 2™ year law student. | worked in Tucson for the U.S.
Attorney's Office and for the Pima County Public Fiduciary's Office and did
clerking work for private attomeys in Tucson and Prescoft while | was in law
school.

r PROFESSIONAL BACKGROUND AND EXPERIENCE

List all courts in which you have been admitted to the practice of law with dates
of admission. Give the same information for administrative bodies, which require
special admission to practice.

Arizona Supreme Court
Admitted: October 23, 1982

U.S. District Court, District of Arizona
Admitted: November 5, 1982

U.S. Court of Appeals, Ninth Circuit
Admitted: August 21, 1986

a. Have you ever been denied admission to the bar of any state due to
failure to pass the character and fitness screening? No. If so, explain.

b. Have you ever had to take a bar examination more than once in order to
be admitted fo the bar of any state? No. If so, explain.
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Indicate your employment history since completing your formal education. List
your current position first. If you have not been employed continuously since
completing your formal education, describe what you did during any periods of
unemployment or other professional Inactivity in excess of three months. Do not
attach a resume

EMPLOYER DATES LOCATION

‘Yavapai County Superior Court  February 1, 1996 to present, Prescott, Arizona

Robert Brutinel/Brutinel and Jones ~ 1983-1996 Prescott, Arizona
Toci, Murphy and Beck 1984-1988 Prescott, Arizona
Robert Brutinel, Atiorney at Law 1982-1984 Prescott, Arizona
15 List your current law partners and associates, if any. You may attach a firm

16.

17.

18

19.

20.

letterhead or other printed list. Applicants who are judges should attach a list of
judges currently on the bench in the court in which they serve, See Exhibit 1.

Describe the nature of your present law practice, listing the major areas of law in
which you practice and the percentage each constitutes of your total practice.

Not applicable.
List other areas of law in which you have practiced.

When left the practioe of law to become a judge, my practice primrily consisted of
Indian law and business/real estate law. This included real estate and construction
Iiigation, as well as commerciallitigation including fraud, UCC and contract cases. |
also did some corporate/transactional work and bankruptcy. Inthe past ! have also
done tort ltigation for both plaintiffs and defendants, and to a more limited degree,

both criminal and domestic relations law

Indicate any specialties for which you have applied for certification by the State
Bar of Arizona and the results of that or of those applications. Not applicable.

Describe your typical clients:

While a lawyer, my typical clients consisted of an Indian tribe, a number of real
estate brokerages and small businesses, typically retail stores and construction
contractors. | also represented clients before governmental entities and
agencies mostly in zoning and elections cases.

Have you served regularly in a fiduciary capacity other than as a lawyer
representing clients? If o, give details. No.
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Describe your experience as it relates to negotiating and drafting important legal
documents, statutes and/or rules.

As ajudge, | have been actively involved in providing information to the Legislature.

! have testified before various committees of both the Arizona House and Senate
on issues affecting the Court and the Juvenile Court. | have testified on a number
of proposed statutes affecting juveniles including the provision for jury frials in
termination of parental rights cases and the sunset thereof. | have also tesified
regarding the proposed change in the mandatory retirement age for judges, the
importance of merit selection of judges, state funding of probation, as well as other
issues.

1 was a member of Governor Napolitano’s Commission on CPS reform and | was
subsequently involved in the passage of the statutory changes based on
Commission’s recommendations.

I helped draft and worked for the passage of what became A.R.S. §8-248. This
statute allows juvenile courts lo join Service providers in delinquency and
dependency cases and o require them to explain and correct the failure to provide
services to children mandated by law or contract. | met with the Arizona Attorney
General, the Department of Behavioral Health Services and the Council of Human
Service Providers to negotiate legistation which would be acceptable to all of the
stakeholders. I presented the bill and received approvel from the Committee on
Juvenile Courts, the Presiding Judges and the Arizona Judicial Gouncil. | then
testified on the bill before committees in both chambers of the Legislature.

I'have been involved in the drafting, filing and comment on a number of petitions to
change rules filed with the Arizona Supreme Court. These petitions primarily dealt
with either the Rules of Juvenile Procedure or the Rules for the Commission on
Judicial Conduct. | served as a member of the Task Force on the Rules of Judicial
Conduct. The petition to change rules regarding the Task Force's work was
adopted by the Arizona Supreme Court in 2009.

As a praciitioner, | was involved in the drafting of major revisions to the Yavapai-
Prescott indian Tribal Code. | drafted a number of ordinances in various areas of
law for the Tribe. | drafted merger agreements, partnership and shareholders'
agreements for numerous clients. The most substantial of these was the merger of
my clients corporation with a Fortune 500 company in a two million dollar
transaction. | negotiated and drafted commercial leases for many clients either with
or on behalf of most of the major commercial landlords in the greater Prescoft area.

| served as a Commissioner from Arizona to the National Commission on Uniform
State Laws in 1995-1996. That year the Commission took up revisions to Article 2
and Article 9 of the Uniform Commercial Code, the Uniform Principal and Income
Act, the Uniform Certification of Questions of Law Act and the Model Punitive

Damages Act.
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For my last semester in Law School, | had a job as an intern in the United States
Senate. | worked for counsel to the Senate Judiciary Committee, Subcommittee on
the Constitution. Our office was involved in negotiating and researching proposed
laws including a proposed federal criminal code, the reauthorization of the Voting
Rights Act, and the reauthorization of the Freedom of Information Act.

Have you practiced in adversary proceedings before administrative boards or
commissions? Yes. If so, state:

The agencies and the approximate number of adversary proceedings in
which you appeared before each agency.

United States Bureau of Indian Aftairs
United States Department of Agriculture

Department of the Interior-Interior Board of Land Appeals
Arizona Board of Realtors

Arizona Board of Structural Pest Control

Arizona Department of Real Estate

Arizona Department of Transportation, Motor Vehicles Division
Arizona State Liquor Board

Arizona State Gommission on Judicial Conduct

Arizona Registrar of Contractors

Yavapai County Board of Supenvisors

Yavapai County Planning and Zoning Commission

Gity of Prescott Planning and Zoning Commission

City of Prescott City Council

Town of Chino Valley Town Council

Town of Chino Valley Planning and Zoning Commission
Town of Jerome Town Council

Town of Jerome Planning and Zoning Commission

Town of Mayer Fire Distriot

Town of Prescott Valley Town Council

Town of Prescott Valley Planning and Zoning Commission
Humboldt Unified School District

Prescott Unified School District

P
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b, The approximate number of these matters in which you appeared as:
Sole Counsal: 72
Chief Counsel: _
Associate Counsel: 10

Have you handled any matters that have been arbitrated or mediated? Yes.
If so, state the approximate number of these matters in which you were involved

as:
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Sole Counsel: 45
Chief Counsel.

Associate Counsel

List not more than three contested matters you negotiated to settlement. State
as to each case: (1) the date or period of the proceedings; (2) the names,
addresses (street and e-mail) and telephone numbers of all counsel invalved and
the party each represented; (3) a summary of the substance of each case: and
(4) a statement of any particular significance of the case. You may reveal
nonpublic, personal, identifying information relating to client or litigant names or
similar information in the contidential portion of this application.

A

(1) Northland Properties, Inc. v. Town of Jerome
Date Filed: October 18, 1992

The case was filed in the Yavapai County Superior Court.
(2) | represented the plaintiff, Northiand Properties, Inc.

Chester R. Lockwood, Jr., 122 N. Cortez, Suile 321, Prescott, Arizona 86301
(928) 445-9408, then attomey for the Town of Jerome, and subsequently
Kaign Christy and Whitney Cunningham of Aspey, Watkins & Diesel, 120
Soldier Pass, Sedona, Arizona 86336 (928) 282-5955, represented the Town
of Jerome, as well as its City Council and Planning and Zoning Commission.

(3) | filed a complaint seeking special action relief in the nature of
mandamus. My clients claim was that the Town of Jerome, through its
Planning and Zoning Commission and Town Council, improperly revoked a
Conditional Use Permit under which the plaintitf operated his business, The
case was subsequently resolved by stipulation between the parties. Under
the agreement, the Town of Jerome re-issued the Conditional Use Permit

(1) Corkery v. William G. Gagnon, Eileen F. Gagnon, Elite Cabinets, Inc.
Euro-Tec, Inc. and Regal Cabinets Unlimited, Inc.
Date Filed: October 6, 1994.

The case was filed in the Yavapai County Superior Court
(2) I represented all of the Defendants.

James B. Musgrove, 1135 Iron Springs, Prescott, Arizona 86301 (928) 445-

5935, ¢-mail: mdkpoe@cableone.net, and subsequently Henry A. Ebarb, 325
S. Montezuma, Prescott, Arizona 86301, (928) 445-0495, represented the

Plaintiffs.
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[image: image8.jpg](3) This case was brought to establish the fair market value of stock
following a corporate merger. The Plaintiff was unhappy with the stock value
tendered by the corporation as a result of the merger. Plaintiff also broughta
claim for breach of duty to minority stockholders, breach of duty of loyalty
and good faith, lack of authority, and slander per se. Plaintiffs' original
demand was $999,000.00. Pursuant to a settlement agresment entered into
on November 2, 1994, plaintiffs accepted $5,000.00 to resolve the case.

C. (1) Farrv. City of Prescott.
Date Filed: 1989

The case was filed In the Yavapai County Superior Gourt,

(2) The Plaintiff was represented by Nick Moceri, 122 N. Cortez, Prescolt
Arizona 86301 (928) 778-2444, e-mail: Nick.Moceri@azbar.org, and Thomas
Kack, 1135 Iron Springs Road, Prescott, Arizona 86305 (928) 445-5935, e

mail: tkack@cableone.net.

1 represented the City of Prescott

Michael Frazelle of Ridenour, Swenson, Cleere & Evans, 302 N. First
Avenue, Phoenix, Arizona 85003, represented Yavapai County

(3) This case arose when the plaintif, riding a motorcycle on Highway 69
coming toward Prescott, hit a bull which was standing in the middie of the
highway. The bull belonged to the Liese Ranch. As a resuit of the collision
the plaintif suffered severe and permanent brain damage. Plaintiff claimed
liabilty against the City of Prescott because the city owned a pumping station
on the north side of Highway 69. The Plaintiff believed that the bull might
have passed across the City's property on ts way to the highway. Following
depositions in this matter, the plaintff stipulated to dismiss my dlient

25 Have you represented clients in litigation in Federal or Arizona trial courts? Yes.
If so, state:

The approximate number of cases in which you appeared before:

s
8

Federal Courts: 0

B
g
g

State Courts of Record:
MuniclpallJustice Courts: 250
The approximate percentage of those cases which have been:

Civil: 0%

&
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Criminal. 10%

The approximate number of those cases in which you were:

Sole Counsel. 95%
Chief Counsel _
Associate Counset 5%

The approximate percentage of those cases in which

You conducted extensive discovery': 15%
You wrote and filed a motion for summary judgment: 10%
You wrote and filed a motion to dismiss: 5%

You argued a wholly or partially dispositive pre-trial, trial or
post-trial motion (e.g., motion for summary judgment, motion
for a directed verdict, motion for judgment notwithstanding

the verdict): 10%

You made a contested court appearance (other than as set

forth in above response) 10%

You negotiated a settlement: 40%

The court rendered judgment after trial 5%

A jury rendered verdict: 15%

Disposition occurred prior to any verdict: 30%
The approximate number of cases you have taken to frial:

Court 100

Note: If you approximate the number of cases taken to trial,

explain why an exact count is not possible. Jury 12

These numbers are an approximation because | no longer have access fo the
files refating to my law practice and because of the passage of time.

Have you practiced in the Federal or Arizona appellate courts? Yes. If so, state:

'Extensive discovery is definad as discovery beyond standard interrogatoriss and depositions of

the opposing parly.
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The approximate number of your appeals which have been

Civil: 88%

Criminal 12%

The approximate number of matters in which you appeared

As counsel of record on the brief: AZ 7 US. 2
{1 bankruptcy decision)

Personally in oral argument: AZ 1 us.

Have you served as a judicial law clerk or staff attorney to a court? No. If so,
state the name of the court and dates of service, and describe your experience.

List not more than five cases you litigated or participated in as an attomey before
mediators, arbitrators, administrative agencies, trial courts or appeilate courts.
State as o each case: (1) the date or period of the proceedings; (2) the name of
the court or agency and the name of the presiding judge or officer before whom
the case was heard; (3) the names, addresses (street and e-mail) and telephone
numbers of all counsel involved and the party each represented; (4) a summary
of the substance of each case; and (5) a statement of any particular significance
of the case. You may reveal nonpublic, personal, identifying information relating
1o client or liigant names or similar information in the confidential portion of this
application.

A

(1) Burris v. Coury
Jury Trial commenced: July 26, 1988

(2) Yavapai County Superior Court
Hon. James B. Sult, presiding

(3} | represented the Plaintiffs, Mr. and Ms. Burris.

James Simmons, 107 N. Cortez, Suite 300, Prescott, Arizona 86301,(928)
445-8508, (Mr. Simmons is deceased) and Michael Longo, 2720 E. Thomas,
Suite A-209, Phoenix, Arizona 85016 represented Defendants Coury.

Richard Walraven, Walraven and Roberts, 239 S, Cortez, Prescott, Arizona
86303, (928) 445-8824 represented Defendants J.D. Conley and Pster

Herald

(4) tiled a complaint alleging civil fraud, consumer fraud, and racketeering,
as well as a claim for punitive damages against defendant Coury and a claim
for professional negligence against defendants Conley and Harold. The
complaint arose out of the sale of a house and acreage in Prescott, Arizona,
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[image: image11.jpg]in exchange for promissory notes secured by deeds of trust secured by real
property in Coconino County. Defendant Coury represented the real
property to be zoned for industrial use and made representations as to the
value of the property, which tumed out to be false. Atthe end of a two-week
trial, the jury retumed a verdict in the amount of $190,773.00 on the fraud
count. The jury also awarded treble damages on the racketeering count in
the amount of $381,546.00. On the professional negligence claim, the jury
awarded $190,773.00. The court awarded atiorneys’ fees pursuant to the
Arizona RICO statute in the amount of $175,000.00. The total judgment
against all defendants was $938,092.00

Subsequently, the defendants appealed the jury's verdict to the Arizona
Court of Appeals. | was co-counsel in the appeal, although the brief was
primarily written by Thefton D. Beck of Prescott, Arizona. The judgment of
the Superior Court was affirmed by Memorandum Decision entered October
4,1990.

(1) Prescott Capital Corporation v. City of Prescott
Filed: May 17, 1993, Trial Commenced: May 25, 1993

(2) Yavapai County Superior Court
Hon. James Hancock, presiding

(3) I represented plaintiffs: Prescott Capital Corporation, Lester Spradiing,
inc., Eunice S. Rasch, d/b/a Reruns, Paula Brandon, d/bfa Prescott One-
Hour Cleaners, Monte Meux, d/bfa Carpet Bam, and Steven A. Shippee,
d/bra Basic Health Foods.

Wm. Lee Eaton, 141 §. McCormick, Prescott, Arizona 86301, (Mr. Eaton is
now deceased) represented plaintiff Galloping Goose, Inc.

Ralph Hess, 201 S. Cortez, Prescott, Arizona 86303 (928) 777-1274 (current
e-mail: RHess@courts.az.gov,) represented Defendant ity of Prescott

Thelton D. Beck, 117 E. Gurley, Prescott, Arizona 86301 (928) 445-6860
{Mr. Beck is now deceased), represented Defendants Prescott Chamber of
Commerce, Mary E. Baker, and Downtown Prescott Association.

{4) | filed suit in this case seeking special action and injunctive relief to
revoke a parade permit issued to the Chamber of Commerce and the
Downtown Prescott Association for an event known as Prescott Street
Festival '93. The Prescott Street Festival '93 was to have taken place on
Memorial Day weekend. The parade permit permitted the Defendants to
block Goodwin Street between Montezuma and Granite Streets, which
prevented access to the plaintiffs’ businesses.

Following a trial to the court, Judge Hancock accepted jurisdiction of the
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[image: image12.jpg]special action, ordered the parade permit revoked, and enjoined the
Chamber of Commerce and the Downtown Prescolt Association from holding
the street fesfival as planned. This event has been held in subsequent years
as the "Off-Sireet Festival” and is held on the adjoining Prescott Junior High
School football field. Judge Hancock's decision was appealed both by the
City of Prescott and the Chamber of Commerce. The Court of Appeals
affirmed the decision of the trial court and awarded my clients their atiomey's
fees on appeal

{1) City of Prescott v. McKeever

Motion to Lift Stay filed: March 6, 1990, as part of a Chapter 11 case filed
in the U.S. Bankruptcy Court entitled /n re Robert C. McKeever and
Christine E. McKeever, husband and wife, d/b/a/ The Store and The Other
Store

(2) Arizona Supreme Court/United States Bankruptcy Court for the
District of Arizona
Hon. George B. Nielsen, presiding

(3) Wm. Lee Eaton

141 S. McCormick

Prescoft, Arizona 86301

(Mr. Eaton is now deceased)

Mr. Eaton represented the McKeevers in the Chapter 11 proceedings and
subsequent state court proceedings,

1 represented the City of Prescott

(4) 1 filed a motion in the Bankruptcy Court to lift the protection of the
automatie stay with regard to a sales tax obligation owed the City of Prescott,
The matter was heard in the U.S. Bankruptcy Court by the Hon. George B.
Nielsen. Judge Nielsen determined that the disposition of the request to lift
the stay of bankruptey proceedings required a determination as to whether a
fien creditor who foreclosed its lien position was subject to successor fiability
for sales tax obligations pursuant to Arizona law. Accordingly, on behalf of
the City of Prescot, I filed a pefition to certify that question to the Arizona
Supreme Court and filed a brief with the Court on April 29, 1991. The
Supreme Gourt of Arizona in an en panc Opinion held that the Chapter 11
debtors had no successor liability for a disputed city sales tax since no
purchase of the business had occurred within the meaning of the City Code.
In re McKeever, 169 Ariz. 312, 819 P.2d 482 (Ariz. 1991).

(1) Payne v. City of Prescott
Jury Trial Commenced: June 29, 1993

{2) Yavapai County Superior Court.
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Hon. Raymond W. Weaver, Jr., presiding
(3) I represented the plaintiff, Royce C. Payne

Ralph Hess, 201 S. Cortez, Prescott, Arizona 86301 (928) 777-1274

(current e-mail: RHess@courts.az.qov,) represented Defendant City of

Prescott.

(4) The case involved a ten-year-old boy who was playing on the merry-go-
round at Kiwanis Park. A three-year-old boy picked up a piece of steel rod
which he found in the sand at the park, and threw it in the air, and pierced
the plaintifF's right eye. This case was the subject of a four-day trial to a jury,
resulting in a verdict in favor of the City.

(1) Lawson Financial Corporation v. Prescott Investor Services Corp.,
Inc., v. Michael A. Beatty, Ronald Konecki, and William Hepburn
Trial held April 30, 1989

(2) Yavapai County Superior Court.
(3) | represented the defendants.

James Musgrove and Mark Drutz, 1135 lron Springs, Prescott, Arizona
86301 (928) 445-5935, mdkpc@cableone. net, represented Plaintiff Lawson
Financial Corporation.

(4) Lawson Financial Gorporation filed its complaint demanding a permanent
injunction prohibiting the defendants, formerly stockbrokers in its empioy,
from doing business in compefition with Lawson Financial. Additionally.
Lawson sought to prohibit the individual brokers from contacting or soliciting
sales from any customers with whom they had contact while employed by
Lawson. The complaint also demanded damages arising from the alleged
breach of contract.

The parties stipulated to consolidate the trial on the merits with the trial on
the demand for preliminary injunction. At the conclusion of the week-long
tial in this matter, the Court entered judgment In favor of the defendants,
denying the requested injunctive refief and the claim for damages

If you now serve or have previously served as a mediator, arbitrator, part-time or
full-time judicial officer, o quasHjudicial officer (e.g., administrative law judge,
hearing officer, member of state agency tribunal, member of State Bar
professionalism tribunal, member of milltary tribunal, etc.), give dates and details,
including the courts or agencies involved, whether elected or appointed, periods
of service and a thorough description of your assignments at each court or
agency. Include information about the number and kinds of cases or duties you
handled at each court or agency (e.g.. Jury or court trials, settisment
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Judge, Yavapai County Superior Court: February 1, 1996 to present.
Presiding Judge: February 2004 to present
Presiding Juvenile Judge: July 1996 to present

Iwas appointed to fill the unexpired term created by the retirement of Judge James
Hancock on February 1, 1996. 1 stood for election in 1996, and was re-elected in
1998, 2002 and 2006.

In the past fourteen years, | have had various combinations of assignments
including civil, criminal, juvenile, mental health, drug courts, probate and domestic
refations. Currently | handle all of the juvenile dependency, severance and adoption
cases and approximately two-thirds of the delinquency cases. My assignment
includes Title 8 guardianships, petitions for emancipation, and requests for minor
marriages. | am also the Presiding Judge, the Presiding Juvenile Judge, master of
the Mayer Townsite, and the designated eloctions judge for Yavapai County.

During my time on the bench, according to the AZTEC/AJACS databases, | have
presided over more than 200 court trials and 40 jury trials. | have handled more
than 1300 dependency cases, and approximately 6,500 delinquency petitions. |
have conducted approximately 350 setiiement conferences, including criminal
setflement conferences pursuantto Rule 17.4, Rules of Criminal Pracedure. | have
entered 967 Orders of Adoption, 260 Orders for Termination of Parental Rights, 109
Decrees of Dissolution of Marriage and 225 Orders of Commitment to the Arizona
Department of Corrections.

As the Presiding Judge | have administrative responsibility for the operation of ail
Yavapai County courts. Along with the Court Administrator, | am responsible for the
preparation of the courts’ budgets, and making the budget presentation each year to
the Board of Supervisors, The court is currently planning for new facilities and we
just opened a new county courthouse In Camp Verde. We are meeting with
architects who are drafting plans for the construction of a new juvenile detention
center in Prescott, | meet regularly with the limited jurisdiction judges at their
quarterly meetings as well as with the Criminal Justice Coordinating Council which |
chair. ts members includ the Clerk of the Superior Court, the directors of Adult
and Juvenile Probation, the County Sheriff, the County Attorney, the Public
Defender, the County Administrator and the Court Administrator. | am also
ultimately responsible for human resources decisions in the court, In collaboration
with the other judges, | determine case assignments. | hear the Notices of Change
of Judge for Cause. I confer with Town and Gity Councils to resolve issues
involving their Municipal Courts

As the Presiding Juvenile Judge | have the administrative responsibility for the
operation of the Juvenile Court, including the operation of the Juvenile Detention
Center. | continued as Juvenile Presiding Judge after being appointed as Presiding
Judge because | continued to handle the juvenile cases. Sitting as a juvenile judge,
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[image: image15.jpg]1:am in the best position to understand the management issues arising in the
Juvenile Court. As Presiding Juvenile Judge | am ultimately responsible for
personnel issues at Juvenile Probation, the Detention Center and in the CASA
program. | atiend the meetings of the Community Advisory Board and participate in
the Juvenile Court Institute. | select members of the local Foster Care Review
Boards and appoint members to the State FCRB. | mest regularly with the CPS
supervisors, the Foster Parents' Association, CASA, FCRB and the behavioral
health providers. | am responsible for juvenile court programs such as the
Detention Substance Abuse Treatment Program, Juvenile Drug Court, Family Drug
Court, Road Court, a specialized sex offender treatment court, operation of the
model court process, and dependency case flow management. | am fortunate to
work with more than one hundred volunteers in various parts of the court system,
One of my favorite volunteer projects is Adoption Day. Last May, on National
Adoption Day, 18 children were adopted in a Saturday session of court. Volunteers
provided stufed bears, quilts, games, sandwiches and cake to make ita special day
for the children and families involved.

Judge Pro Tem, Arizona Court of Appeals, Division |

As a Judge Pro Tem, | participated in the decision of 18 cases at various times in
2002, 2003 and 2004 including two cases in which there were published opinions:
Goddard v. R.J. Reynolds Tobaceo Company, 206 Ariz. 117, 75 P.3d 1075, {App.
2003) and Desilva, v. Baker, 208 Ariz. 597, 96 P.3d 1084, (App. 2004). | also
authored four Memorandum Decisions: Sanders v Nyland, 1 CA-CV 02-0599,
Parmelee v Parmelee 1 CA-CV 03-0675, State of Arizona v Catalan, 1-CA-CR 03-
0133, Kleykamp v Christian 1 CA-CV 03-0651

Member, Commission on Judicial Conduct, January 1999 — December 31, 2000
I'served as Vice-Chalr for a two-year term.

On January 7, 1999 | was appointed by Chief Justice Zlaket to the Commission on
Judicial Conduct for a six year term. At the conclusion of my term | agreed to o
serve the unexpired term of another member so as to stagger the terms of the judge
members.

During my term on the Commission | participated in the resolution of more than
3,200 complaints against judges at all levels of the Arizona judiciary. | was the
reporter to the Commission in 169 of those cases. | served on 14 investigative
panels and was the presiding member on 10 of those. | also participated as the
setllement judge in some of the cases for which | was the presiding member. |
participated in cases in which formal proceedings were filed in 53 cases. | served
as a member of 26 hearing panels and was appointed as the presiding member for
nine of those panels.

Member State Bar Committee on Discipline 1992-1996

As a practicing lawyer | served as court-appointed arbiter in a number of cases
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prior to 1996.

List not more than five cases you presided over or heard as a judicial or quasi-
judicial officer, mediator or arbitrator. State as to each case: (1) the date or
period of the proceedings; (2) the name of the court or agency; (3) the names,
addresses (street and e-mail) and telephone numbers of all counsel involved and
the party each represented; (4) a summary of the substance of each case; and
(5) a statement of any particular significance of the case. You may reveal
nonpublic, personal, identifying information relating to client or litigant names or

similar information in the confidential portion of this application.

A

(1) Kleykamp v. Christian 1CA-CV 03-0651
Memorandum Decision, filed July 22, 2004.

(2) Arizona Court of Appeals, Division |

(3) Michael Salcido
Renaud, ook & Drury

One N Central Avenue Ste 900
Phoenix, AZ 85004-4417
(602) 307-6900

Attomey for Plaintiff-Appellee

Lawrence R. Moon
Lawrence R. Moon, PG
2999 N 44" Street Ste 500
Phoenix, AZ 85018

(602) 252-5955

Attomney for Defendants

(4) Defendants appealed the Maricopa County Superior Court's grant of
partial summary judgment on the plaintiff's complaint alleging violations of
Arizona law regarding securities registration and fraudulent sales of
securities.

Plaintiff purchased investments contracts from Defendants, who were not
registered securities salesmen. One of the investments was in “cash ticket
machines,” devices that dispense coupons which can be exchanged by
participating merchants for goods or services. The other investment contract
was an interest in a limited liability company which was to purchase and
operate hotel long-distance and operator service systems. None of the
investments were registered with the Arizona Corporation Commission.
Subsequent to the purchase of the investments, the Gorporation Gommission
issued cease and desist orders to the defendants. These consent orders
included findings of fact with regard to the securities law violations.

Plaintiff moved for partial summary judgment on the violations of the Arizona
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[image: image17.jpg]Securities Act, which provide purchasers a civil cause of action. The trial
court considered the factual findings in the consent orders as well as the
affidavitof the Plaintiff. Summary judgment was granted onthe counts of the
plaintiffs complaint alleging violations of Arizona securities law and
fraudulent sales of securities

On appeal, defendants asserted that the trial courtimproperly considered the
evidence contained in the consent orders because the orders are offers of
compromise, which are not admissible under Rule 408, Arizona Rules of
Evidence. They also claimed that summary judgment should not have been
granted because the investments were not "securities” under the Arizona
Securities Act. We held that the trial court properly considered the evidsnce
because the Arizona Corporation Commission made findings of fact prior to
the parties entering into the consent decree and that the defendants
conceded jurisdiction, waived the right to a hearing and agreed that they
would not publicly deny the factual basis for the consent orders. We further
held that the investment contracts were securities, having met the test set
forth in S.E.C. v. Howey 328 U.S. 203, (1946). Accordingly, we affirmed the
judgment of the trial court

(5) A portion of the Memorandum Decision is attached hereto as Exhibit 2.
The decision reflects that | am the author. However it is not included as a
writing sample since the decision was drafted with substantial assistance
from the Law Clerk assigned to the case.

{1) McLaughlin v. Abbott Labs et al. CV95-0628
Filed: October 10, 1995

(2) Yavapai County Superior Court
(3) Attorneys for Plaintiffs:

Goodkind Labaton Rudoff & Sucharow, LLP.
Joel Bernstein

Bernard Persky

Barbara Hart

100 Park Avenue

New York, NY 10017-55663

{212) 907-0700

Shockman & McKeegan, P.C
Rosemary J. Shockman

John N. McKeegan

7373 North Scottsdale Road Suite 130C
Scottsdale Arizona 85253-3550

(602) 506-1986

Attorneys for Defendants:

Filing Date: August 20, 2010
Page 21



[image: image18.jpg]See Exhibit 3

(4) Plaintifs filed a class action lawsult on behalf of all Arizona consumers
who purchased brand name prescription drugs from retail pharmacies and
drug stores.  The Defendants included every major pharmaceutical
manufacturer in the United States. The Plantiffs alleged price
discrimination and price fixing in violation of the Arizona Uniform Antitrust
Act, ARS. §44-1402 and the Arizona Constitution, Art. 14, §15.
Essentially, the Plaintiffs alleged that the Defendants sold prescription drugs
to local retail pharmacies and drug stores for a higher price than they sold
the same drugs to HMO's and mall order pharmacies.

Defendants asserted in their motion to dismiss that Arizona should follow
the rationale set forth in #inois Brick Co. v. Hinois, 431 U.S. 720, 97 S.Ct
2061, 52 LEd.2d 707 (1977). Hinois Brick held that indirect purchasers of
allegedly price-fixed goods have no right to recovery under the Clayton Act
because of the difficulty in establishing damages. Following extensive
briefing and argument, | determined, based upon the statement of policy
contained in the Arizona Constitution, indirect purchasers did have a ight to
sue.

The Arizona Court of Appeals denied jurisdiction of the Defendants' Petition
for Special Action; the Arizona Supreme Court subsequently denied review.
Following the denial of the Petition for Review, the case settled for
approximately eight million dollars.

(5) The case was significant because of the substantial interests involved
and because the application of the indirect purchaser rule was an issue of
firstimpression in Arizona. Subsequently, the Arizona Supreme Court held
that indirect purchasers have the right to sue under the Arizona Uniform
Anitrust Act. Bunker's Glass Company v. Pilkington, PLC, 206 Ariz. 9,
2003, 75 P.3d 99, (En Banc, 2003)

(1) State of Arizona v. Antonio Jesus Nolasco-Kamaro, et a/.
CR2004-014126-001 DT consolidated

(2) Maricopa County Superior Court

(3) Jeffrey B. Messing
Kesha A. Hodge

Poli and Ball, P.L.C.

2999 N. 44" Street, Suite 500

Phoenix, AZ 85018

(602) 840-1400

messing@poliball.com

hodge@poliball.com

Attorneys for the Maricopa County Superior Court
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Deputy Gounty Atiorey

Maricopa County Atiorney’s Office
222 North Central Avenue, Suite 1100
Phoenix, AZ 85004

(602) 506-8541

liddyt@mcao. maricopa.gov

Michele M. lafrate
Iafrate & Associates

649 North Second Avenue

Phoenix, AZ 85003

(602) 2349775

miafrate@iafratelaw.com

‘Atiomeys for Deputy Chief David Trombi and the Maricopa County
Sheriff's Office

In late 2009 one hundred eighty seven separate Orders to Show Cause
were entered by various judges of the Superior Court in Maricopa County
holding the Maricopa County Sheriff's Department (MCSO) in contempt

for failure to timely transport inmates to court for their scheduled hearings.

Pursuant to AR.S. § 11-441(A)(4) the sheriff has a mandatory duty to
“[alttend all courts, except justice and municipal courts, when an element
of danger is anticipated and attendance is requested by the presiding
judge, and obey lawful orders and directions issued by the judge.”

On November 5, 2007, Judge Anna M. Baca, then the criminal presiding
judge of the Superior Court in Maricopa County, ordered MCSO to
"comply with AR S. § 11-441(A)4), all minte entries and moming
calendar(s] as of November 6, 2007 and each day thereafter.”

In August 2009, the court issued orders to show cause regarding
contempt in thitty separate criminal cases. Each order directed Deputy
Chief David Trombi, as the overseer of MCSO's inmate transport
operations, to appear before the criminal presiding judge, Judge Gary E.
Donahoe, and show cause why he should not be held in Gontempt for
violating Judge Baca's November 5, 2007 order.

On September 25, 2009, Judge Donahoe conducted a consolidated
evidentiary hearing on the orders to show cause. On September 28,
2009, Judge Donahoe entered a signed minute entry finding Trombi in
contempt of court. In that minute entry Judge Donahoe ordered Chief
Trombi to pay designated monetary amounts to persons inconvenienced
by the contempt as well as a $2000.00 payment to the court which would
be walved if inmates were timely brought to court in the future. Chief
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[image: image20.jpg]Trombi appealed Judge Donahoe's order. The Court of Appeals affirmed
the Court's authority to order the transport of inmates and to make the
finding of contempt for failure to comply with the court order. The Court of
Appeals reversed the imposition of "criminal” sanctions for “civil"
contempt. Trombi v. Donahos, 223 Ariz. 261, 222 P.3d 284, (App., 2009).

From November 2009 through January 2010, Maricopa County Judges
issued another 187 Orders to Show Cause against Deputy Chief Trombi
for failure to transport inmates. Pursuant to the Arizona Supreme Court's
Administrative Order #2009-124 the pending Orders to Show Cause were
assigned to Special Master Ruth V. McGregor. Justice McGregor
assigned the cases with pending Orders to Show Cause to me on January
23, 2010.

I'set the case for a pretrial conference, and consolidated all of the pending
cases as a single case for trial. | met with counsel and representatives of
the parties on February 5, 2010. That morning, | toured the inmate
transportation facilities including the tunnels and holding cells so as to
understand the difficulties in moving prisoners. | set the matter for a five
day trial to the court, commencing March 1, 2010. | also asked the parties
whether they would like a settlement conference, either before me or
before another judge.

Pursuant to the parties' stipulation, | held a settlement conference on
February 26, 2010. As a result of the cooperation and compromise of the
parties, they reached an agreement and the case settled. The settlement
resolved the pending orders to show cause and resulted in the resolution
of the previous sanctions imposed by Judge Donahoe. It also resolved a
number of ransportation issues between the court and the MCSO. The
agreement created a method of resolving future disputes and created a
mechanism for enforcing the agreement.

5. This was a high-profile, initially contentious case. it arose out of the
disputes in Maricopa County which necessitated the appointment of the
Special Master. The case also demonstrates how the judges, court
personnel and Sheriff's Deputies and Command Staff were able to come
together and find solutions to make the system work.

(1) Inre: V. -
See Section T for case identifying information

Filed: April 9, 2003

(2) Yavapai Gounty Superior Court.

(8) Attomey for the Arizona Department of Economic Security:

Susan J. Gebhard, Asst. Attorney General
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Prescott, Arizona 86305
(928) 443-7740
susan.gebhard@azag.qov

Attorney for Children:

Janet Lincoln
Jennifer Jordan

255 E. Gurley Street

Prescott, AZ 86301

(928) 771-3588

Janet lincoln@co.yavapai.az.us

Attorney for Mother:

Linda Evans

1923 N. Quartz Drive
Prescott, AZ 86301-5911
(928) 448-4591

findathelawyer@yahoo.com

Holly Bartee
4645 S. Lakeshore Drive #13

Tempe, AZ 85282

(480) 730-5241

holly@barteelaw.com

Atiorney for Mother (substituted for L Evans)

Guardian ad fitem for Mother:

Hoang Huynh
1433 W. Winchester Way
Chandler, AZ 85248
(602) 405-2594
hoang.v.huynh@gmail.com

Mary Foster
P.0. Box 2779

Prescott, AZ 86302

(928) 443-1927

Guardian ad fitern for Mother (subsfituted for H Huynh)

Attorney for Guardian:

Steven Dagilis
624 W. Gurley Street Ste F
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(928) 443-0045

Christopher Hildebrand
Rose & Hildebrand, PC

1440 E. Washington Ste 200

Phoenix, AZ 85283

(602) 340-8400

chris@hildebrandlaw.com

Attomey for Guardian (substituted for S Dagilis)

Afton lzen
5222 Spruce Strest

Bellaire, TX 77401

(713) 661-6238

Admitted pro hac vice.

Counsel for Guardian (substituted for C Hildebrand)

Assoclating with Local Counsel

G Eileen Bond

122 N. Cortez Ste 305
Prescott, AZ 86301-3023
bondlaw@northlink.com
(928) 771-1628

(4) In April, 2003, Brittanee and Levi B. were living with their grandmother
who had been appointed as their legal guardian when their mother was
sentenced to prison. _Following a teacher's allegation of abuse, Child
Protective Services (CPS) removed the children from the guardian and filed
a dependency petition. CPS alleged that the children had been abused by
the guardian and no parent was able to care for the children. Following a
seftlement conference, an order of dependency was entered as to both the
guardian and the mother. No father ever appeared in the case.

The case was extremely contentious. CPS and the guardian wers never
able to cooperate on a case pian. Eventually, on July 26, 2004, CPS filed its
Motion to Revoke the Guardianship. On August3, 2004, CPS filed its Motion
to Terminate Parent-Child Relationship with regard to the natural parents.
Another settlement conference was held and reunification efforts continued
with the guardian, eventually o no avail. The Motion to Revoke the
Guardianship was tried first. Following the trial, | granted the motion and
removed the guardian on September 8, 2005. The Court of Appeals affirmed
this ruling by Memorandum Decision on June 28, 2007.

On December 1, 2005, the termination motion went to trial before a jury.
CPS alleged the statutory grounds that the children had been abandoned

Filing Date: August 20, 2010
Page 26



[image: image23.jpg]and that the mother had been deprived of her civil liberties due to the
conviction of a felony. Following the jury's verdict, | entered an order
terminating the rights of the natural parents on December 12, 2005. This
order was affirmed on appeal by Memorandum Decision on November 24,
2006.

I subsequently presided over the adoption of both children.

(5) This case is significant for two reasons. Itwas one of the few severance
cases which went to a jury trial during the two year period when the
Legislature provided for a right fo trial by jury in these types of cases. Also,
it represents the rare occurrence where an action fo remove a guardian
actually goes to trial.

(1) State v. Martinez CR 970828
Jury Trial commenced: September 28, 1998

(2) Yavapai County Superior Court
(3) Attorney for the State of Arizona:

Thomas B. Lindberg
Yavapai County Attorney’s Office

255 E. Gurley Street

Prescott, AZ 86301

(520) 771-3344

(current e-mailtlindber@courts.az.gov)

Atioreys for the Defendant:

David P. Stoller
Chester R. Lockwood, Jr.
P.0. Box 205

Prescott, AZ 86302
(520) 776-8804

{4) On November 24, 1997, A.M., a 16 year-old high school student was
parked at the Sierra Prieta overlook, west of Prescott. He was drinking and
smoking marijuana with two of his classmates, Richard Martinez and
Benjamin Holmes That afternoon, A.M. was shot twice with a .45 caliber
pistol and then shot three times with a 12 gauge shotgun. Still alive, he was
then thrown from the overlook; subsequently he died on the rocks below.

Thereafter, Richard Martinez was charged with First Degree Murder, Theft
and Unlawful Use of a Means of Transportation. The County Attomey did
not seek the death penalty. Mr. Martinez had a preliminary Rule 11
examination and was determined to be competent to stand trial. A
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[image: image24.jpg]voluntariness hearing was held and Defendant's statements to the Deputies
were determined to have been voluntary. The case was designated as
serious and complex and was set for a 12 day trial to a jury. Defendant's
counsel had a heart attack and Defendant was appointed co-counsel. The
court received and ruled on a number of pretrial motions, including a motion
to exclude evidence of prior bad acts and a motion fo exclude one of the
State’s witnesses. The parties proposed and the court ruled upon a jury
questionnaire which was then used to screen the jury panel as part of voir
dire.

The trial commenced on September 28, 1998. At trial, Mr. Holmes testified
that Richard Martinez was angry at A.M. because he believed that A.M. had
broken into his house and stolen some marijuana. The State’s theory of the
case was that Mr. Martinez committed the murder as revenge for the prior
burglary and theft. The Defendant's theory was that Mr. Holmes committed
the murder because he had participated in the theft and did not receive his
share of the proceeds. Martinez' counsel inferred that Holmes subsequently
made a deal with the State to implicate the Defendant.

During the trial, a number of unusual events ocourred. Two acquaintances
of the Defendant attempted to speak with the jurors on the Courthouse
steps, shouting “Free Richard.” (Following a hearing, each was held in
contempt of court) One of Defendant's counsel continued having heart
problems and required implantation of a stent. Following a court hearing,
another lawyer was hospitalized for treatment of his diabetes. One of the
State’s witnesses failed to appear pursuant to subpoena and an Order to
Show Cause was issued to hold the witness in contempt. One of the State’s
witnesses was prohibited by court order from leaving the City of Prescott
until she completed her testimony.

On October 19, 1998, the jury found Mr. Martinez guitty of Second Degree
Murder and Unlawful Use of a Means of Transportation. Following a
presentence hearing, | sentenced Mr. Martinez to 24 years in the Arizona
State Prison.

The judgment of guilt and the sentence imposed were affirmed by the
Arizona Court of Appeals on Mr. Martinez direct appeal February 3, 2000.
Mr. Martinez then filed a Petiion for Post Conviction Relisf afleging
ineffective assistance of counsel at trial and on appeal. | heard and
subsaquently dismissed Mr. Martinez' Petition for Post Conviction Relief on
May 4, 2001. The Court of Appeals denled review of the Ruls 32 petition on
May 23, 2005.
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Describe any additional professional experience you would like to bring to the
Gommission’s attention.

| have served as the presiding juvenile judge in Yavapai County since 1996 and as
the Presiding Judge since 2004. During that time, | have obtained considerable
professional experience in dealing with the management issues facing the courts,

Byits nature, our system of three branches of government insures that there will be
confiict between branches of government. We constantly have to work through
those conflicts to operate the court effectively. This is perhaps most clearly seen at
budget time when we allempt to obtain the necessary funding for the court and its
operation. Since there is a limited amount of money, this is done in compefition with
the county's other agencies. Our ongoing task is to defend our budget priorities
while maintaining a cordial working relationship with the Board of Supervisors and
with the other county agencies

The necessity to work through conficts is also seen in the need for regular
collaboration between all of the agencies that work in the justice system. A recent
sxample occurred in the closing of the Yavapai Gounty Jail in Prescott last year.
The impact of closing the jail required meetings with the Sheriff and his command
staff to analyze the effect on the transportation of prisoners to the courts and with
the County Attomey and Public Defender to discuss the effect on thelr agencies.
The closure also required a public meeting with the Board of Supervisors, with all of
the police agencies in atiendance, to express their opposition. We had to explain to
the public the budgetary crisis which caused the need for us fo act. As with the jail
closing, we are constantly required to collaborate and cooperate to accomplish ihe
mission of the courts.

The courtis frequently in the public eye. High profile cases require that we decide
on how to provide media access and provide information to the public. Employee
misconduct, upset litigants, unpopular decisions, escaped prisoners and
probationers who commit new crimes all require appropriate communication with the
residents of Yavapai County. In our search to find and fund locations for new
detention centers and court facilties, 1 have acquired a number of hard-eamed
lessons in working with local governments and the voters.

We have a collegial court in Yavapai County and we work hard to keep it that way. |
respect that each of the Superior Court judges and all of the Justices of the Peace
are separately elected and that management decisions have to work for all of the
iudges and courts involved. | know, whether 'm working with other judges, other
agencies, or the public, that I cannot simply order a ptan of action. itis necessary fo
get buy-in and cooperation to achieve results.

Filing Date: August 20, 2010
Page 29



[image: image26.jpg]32,

33.

34.

36.

36.

37

38.

BUSINESS AND FINANCIAL INFORMATION

Have you ever been engaged in any occupation, business or profession other
than the practice of law or holding judicial or other public office, other than as
described at question #142 No. If so, give detals, including dates.

Are you now an officer, director or majority stockholder, or otherwise engaged in
the management, of any business enterprise? No. I so, give detalls, including
the name of the enterprise, the nature of the business. the title or other
description of your position, the nature of your duties and the term of your
senvice. No.

Is it your intention to resign such positions and withdraw from any participation in
the management of any such enterprises if you are nominated and appointed?
Not applicable. If not, give reasons.

Have you filed your state or federal income tax returns for all years you were
legally required to file them? Yes.  If not, explain

Have you paid all state, federal and local taxes when due? Yes. If not, explain

Are there currently any judgments or tax liens outstanding against you? No. If
50, explain,

Have you ever violated a court order including but not limited to an order for
payment of child or spousal support? No. If so, explain.

Have you ever been a party to a lawsuit, excluding divorce? Yes. If so, indicate
nature of lawsuit, whether you were a plaintiff or defendant, disposition of case
and location of lawsuit.

a) In April of 1990, I represented a landiord with regard to a claim for a landlord's
lien against a commercial tenant. | obtained an unlawful detainer judgment against
the tenant and seized the tenant's equipment and inventory pursuant to the
statutory landlord's lien to secure payment of the judgment for past due rent.
Subsequent o this selzure, my client was involved in a dispute with  lien creditor
who asserted that its UCC lien had priority to the landlord's lien. On behalf of my
client, | iled a dedlaratory judgment action which was subsequently resolved in my
client’s favor and established that my client did indeed have the prior lien. Following
summary judgment in that case, | was sued by the lien creditor in the Yavapai
County Superior Court asserting that | was professionally negligent in advising my
client that it had a lien priority. The case was resolved in my favor on September
22,1992, as  result of a motion to dismiss. Judgment was subsequently entered
awarding attomey's fees and costs in my favor pursuant to A R.S. §12-349 and Rule
11(a), Arizona Rules of Civil Procedure
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40
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b) In July 1985, at the direction of my then employer, Thelton D. Beck, | arranged to
discount a promissory note for a client of the firm, Florence Blair. The note was
discounted and the money was received by the client. On the advice of Mr. Beck,
Ms. Blair used the proceeds to purchase exempt assets because of threatened
collection actions in previous liigation between Ms. Blair and Paul Merritt
Canstruction, Inc. (in which | was not involved). Contrary to the advice of counsel,
Ms. Blair paid some $12,000.00 of the discounted funds to her three daughters for
use as twition and living expenses at Arizona State University. This was disclosed in
the subsequent bankruptey petition, which | prepared on Ms. Blair's behalf. On
October 16, 1989, Paul Merritt Construction Inc. filed suit in the Yavapai County
Superior Court against Ms. Blair and her three daughters, me, Thelton D. Beck, and
Toci, Murphy, Lutey & Beck, a partnership, for fraudulently conveying §12,000.00 to
the Blair daughters, and against Mr. Beck, myself and my former employer, Toci,
Murphy, Lutey & Beck, for conspiracy to allegedly fraudulently convey the
$12,000.00. The case was subsequently dismissed.

) In 1983 | received a call from a Mr. Wallace who asked me to represent him to
try and obtain a continuance in a trial scheduled to start the next day in the Yavapat
County Superior Court. | advised him that there was little likelihood of a
continuance and that | would require a retainer before | entered an appearance in
the case. He said he would wire the retainer. No retainer was sent and | advised
the court that | would not appear for Mr. Wallace. In 1985 Mr. Wallace filed suit in
Yavapai County alleging that | was negligent in failing to appear at the trial.
Following the Plaintiff's deposition the case was dismissed.

Do you have any financial interests, investments or retainers that might conflict
with the performance of your judicial duties? No. If so, explain,

CONDUCT AND ETHICS

Have you ever been expelled, terminated, or suspended from employment, or
any school or course of learning on account of plagiarism, cheating or any other
"cause” that might reflect in any way on your integrity? No. If so, give details.

Are you currently charged with or have you ever been arrested for or convicted of
any felony, misdemeanor (other than a minor traffic offense), or violation of the
Uniform Code of Military Justice? No. If so, give details.

If you performed military service, please indicate the date and type of discharge.
If other than honorable discharge, explain. Not applicable.

List and describe any litigation (including medation, arbitration, negotiated
setilement andjor malpractice claim you referred to your insurance carier)
concerning your practice of law. None other than are set forth in #38 above.
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52.

List and describe any litigation involving an allegation of fraud in which you were
or are a defendant. Not applicable.

List and desaribe any sanctions fmposed upon you by any court for violation of
any rule or procedure, or for any other professional impropristy. Not applicable.

To your knowledge, has any formal charge of professional misconduct ever been
filed against you by the State Bar or any other official attomey disciplinary body
inany jurisdiction? No. If so, when? How was it resolved?

Have you received a notice of formal charges, cautionary letter, private
admonition or other conditional sanction from the Commission on Judicial
Conduct or any other official judicial disciplinary body in any jurisdiction? Yes.
If S0, in each cass, state in detail the circumstances and the outcome. See
Section It

During the last 10 years, have you unlawfully used controlled substances,
narcotic drugs or dangerous drugs as defined by Federal and State laws? No.
If your answer is "Yes,” explain in detall. (Unlawful use includes the use of one
or more drugs andfor the unlawful possession or distribution of drugs. It does
not include the use of drugs taken under supervision of a licensed health care
professional or other uses authorized by Federal law provisions.)

In the past year, have you ever been reprimanded, demoted, disciplined, placed
on prabation, suspended, cautioned or terminated by an employer as a result of
your alleged consumption of alcohol, prescription drugs or ilegal use of drugs?
No. f 50, state the circumstances under which such acion was taken, the
name(s) of any persons who took such action, and the background and
resolution of such action

Within the last five years, have you ever been formally reprimanded, demoted,
disciplined, cautioned, placed on probation, suspended or terminated by an
employer? No. If so, state the circumstances under which such action was
taken, the date(s) such action was taken, the name(s) of any persons who took
such action, and the back ground and resolution of such action

Have any of your current or former co-workers, subordinates, supervisors,
customers or clients ever filed a complaint or accusation of misconduct against
you with any regulatory or investigatory agency, or with your employer? No. If
S0, state the date(s) of such accusation(s), the specific accusation(s) made, and
the background and resolution of such action(s)

Have you ever refused to submit to a test to determine whether you had
consumed and/or were under the influence of alcohol or drugs? No. If so, state
the date you were requested to submit to such a test, type of test requested, the
name of the entity requesting that you submit to the test, the outcome of your
refusal and the reason why you refused to submit to such a test,
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Within the last five years, have you failed to mest any deadiine imposed by a
court order or received notice that you have not complied with the substantive
requirements of any business or contractual arrangement? No. If so, explain in
full,

Have you ever been a party to litigation alleging that you failed to comply with the
substantive requirements of any business or contraciual arrangement, including
but not limited to bankruptey proceedings? No. If so, explain in full.

PROFESSIONAL AND PUBLIC SERVICE

Have you published any legal or non-legal books or articles? No. If 5o, list with
the citations and dates.

Are you in compliance with the continuing legal education requirements
applicable to you as a lawyer or judge? Yes. If not, explain

Have you taught any courses on law or lectured at bar associations,
conferences, law school forums or continuing legal education seminars? Yes. If
so, describe.

Child Protective Services Supervisors Conference — July 28, 2010
Judge Sarah Simmons, Judge Eddward Ballinger and | participated in a one hour
panel presentation to respond to questions about juvenile dependency practice
from CPS supervisors at their statewide conference in Scottsdale

“Juvenile Courts”

Governor’'s Office of Children Youth and Families May 2010

The Division Director of the Administrative Office of the Courts, Division of
Juvenile Justice Services, and | presented to the staff of the Governor's Office of
Children Youth and Families on the work of the juvenile courts in Arizona

“Yudicial Ethics”
General Jurisdiction New Judge Orientation, April 8, 2010

The Executive Director of the Commission on Judicial Conduct and | did a two
hour class on judicial ethics {0 the new General Jurisdiction Judges.

“Code of Judicial Conduct’

Coconino County Courthouse- March 22, 2010.

The Executive Director of the Commission on Judicial Conduct, Paul
Julien and 1 did a one hour class on the new Code of Judicial Conduct for
the Coconino County Judges.

“Judicial Ethics"
Limited Jurisdiction New Judge Orientation, January 4, 2010
The Executive Director of the Commission on Judicial Conduct and | did a one-
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“State of the Courts”
Verde Valley Bar Association Luncheon/GLE Program, November 18, 2009
1 gave a one-hour lecture on the current issues facing the Yavapai County
courts.

"Introduction o Dependency”

General Jurisdiction New Judge Orientation, September 23, 2009

The Executive Director of the Commission on Judicial Conduct and 1 did a three
hour class on judicial ethics to the new General Jurisdiction Judges

“Local dependency Issues”
Yavapai County Delinguency & Dependency Attorneys, Mackin Bldg., September

21,2009
This was a presentation on current issues facing the court and the dependency

bar.

“Introduction to the Juvenile Court”
Yavapai County Juvenile Court Institute, April 23, 2009

1 gave a presentation (o the new members of the Yavapai County Juvenile Court
Institute on the operation of the juvenile court. They also observed a morming of
juvenile delinquency court proceedings.

“What WYGC Looks Like from the Bench"

West Yavapai Guidance Clinic Monthly Board Meeting, April 8, 2009

| gave a one hour presentation to the Clinic board on how the Clinic works with
the various aspects of the Superior Court.

“Judicial Ethics"

General Jurisdiction New Judge Orientation, March 31, 2009

The Executive Director of the Commission on Judicial Conduct and I did a thres
hour class an judicial ethics to the new General Jurisdiction Judges.

*State of the Courts’
Yavapai County Bar Assoiation Luncheon/CLE Program, January 28, 2009
1 gave a one-hour lecture on the current issues facing the Yavapai Cotinty
courts.

“Criminal Justice"

Prescott Area Leadership

Prescott City Police Department Training Room, January 16, 2009

I served as a panel member: along with Judges Hinson and Markham to teach

local leaders about the criminal justice system.

Becoming a Better Barrister-A Trial Skills Seminar
Northern Arizona Women Lawyers’ Association
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I'spoke as part of a panel of judges on improving trial skills

*A View from the Bench"
Yavapai County Bar Association Luncheon/CLE Program, September 24, 2008

1 spoke, as part of a panel of judges, on issues of concern regarding the conduct
of lawyers in court.

Introduction to the Juvenile Court
Yavapsi County Juvenile Court Institute, August 7, 2008

| presented to the new members of the Yavapai County Juvenile Court Institute
on the operation of the juvenile court generally. They also observed a morning
of juvenile delinquency court proceedings.

Court improvement in Yavapai County
Attorney General and CPS Supervisors' Luncheon & Training Program, July 28,
2008

I spoke to the local Attorneys’ General and the CPS Unit Supervisors regarding
modifications to the local dependency process.

“Avoiding Inappropriate Political Activity’
2008 Arizona Judicial Conference, June 17, 2008

Judge Murray Snow, Judge Dennis Lusk, Karen Osborne and Joe Kanefield,
Esq. and | presented a class on ethical issues in campaigns for judiclal office.

“Judicial Ethics'

General Jurisdiction New Judge Orientation, April 7, 2008

The Executive Director of the Commission on Judicial Conduct and | did a three
hour class on judicial ethics to the new General Jurisdiction Judges.

“Effective Strategies for improving Children's Behavioral Health-How do We Get
There'
Children’s Action Alliance Luncheon Symposium, February 28, 2008

| participated in a three person panel before approximately 200 people to discuss
issues with the behavioral health system as it interacts with the juvenile court.

“State of the Courts"
YYavapai County Bar Association Luncheon/CLE Program, February 27, 2008
| gave & one-hour lecture on the current issues facing the Yavapai County

courts.

“State of the Courts”

Verde Valley Bar Association Luncheon/CLE Program, October 17, 2007
1 gave a one-hour lecture on the current issues facing the Yavapai County
courts.
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I'spoke as part of a panel of judges on issues of concem regarding the conduct
of lawyers in court,

“My Voice, My Life, My Future: Youth Involvement in Dependency Court’
Children's Action Alliance and Arizona Department of Economic Security

2007 Arizona Young Adult Conference, August 3, 2007

I spoke as part of a reaction panel. Youth currently in foster care were given an
opportunity to speak to and ask questions of various stakeholders in the
dependency system about their concerns and problems.

The Role of the Child's Attorney vs. Guardian ad Liter
2007 Arizona Judicial Conference, Dependency Track Roundtable Discussion,
June 21, 2007

! participated in a presentation to juvenile judges regarding the difference in roles
of lawyers appointed to represent children.

"Rules Update/Local dependency issues”
Yavapai County Delinquency & Dependency Attorneys, Div 2 Gourtroom, May
15, 2007

This was an update on Juvenile rules changes as well as a discussion on current
issues facing the court and the dependency bar.

“Opportunities for Wornen on the Bench in Yavapai County’
Northern Arizana Women Lawyers Assoc Luncheon, May 9, 2007

1'spoke to the local AWLA chapter on the process for being appointed or elected
o the Superior Court bench in Yavapai County

“Attorney Standards"

Arizona Supreme Court, Dependent Children’s Services Division, Northern
Arizona Collaborative Summit, May 5, 2007

Judge Eileen Bond and | did a two-hour breakout session on standards of
practice for child welfare attorneys.

“CFSR Agency/Court Collaboration”
Administration for Children & Families Children's Bureau Annual Meeting, April
16, 2007, Washington, D.C.

1was one of the presenters in a plenary session to discuss the collaboration of
the Courts and Child Protective Services in the current round of federal audits.

“The Courts in Yavapai County"
2007 Arizona Courts Association Annual Conference, April 11, 2007

“State of the Courts”
YYavapai County Bar Association Luncheon/GLE Program, February 28, 2007
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“In Their Best Interest: Infants and Toddiers in the Courts"

Arizona Prevent Child Abuse Conference, January 17, 2007,

1 did a class on the Best for Babies program. 1 discussed our process for
dependency cases involving children under age three.

“Thoughts from the Bench”
Governor's Office, Division Of Children, Youth and Families 2006

Leadership Conference

1 was a panel member to discuss issues of concern to the courts regarding the
child welfare system.

“My Voice, My Life, My Future: Youth involvement in Dependency Court'
Chidren's Action Alliance and Arizona Department of Economic Security

2006 Arizona Young Adult Conference July 21, 2006

I spoke as part of a reaction panel. Youth currently in foster care wers given an
opportunity to speak to and ask questions of various stakeholders in the
dependency system about their concems and problems.

“Impact of Abuse and Neglect on Early Development'
2008 Arizona Judicial Conference, June 21, 2006

1 did a presentation to juvenile Judges on responses of the dependency court o
recent research regarding brain development in infants and toddlers.

“What's Love Got to Do With It? Helping Parents Sober Up and be Parents
Again”

Arizona Prevent Child Abuse 2006 Conference, June 15, 2006

I taught a class on responses of the dependency court to substance abusing
parents, focused primarily on drug courts,

“Infants and Toddlers in the Dependency Court"

Prevent Child Abuse, Juvenile Justice Summit, May 17, 2006

| did a presentation regarding the special needs of infants and toddlers and how
the juvenile court could address those needs.

Probation Chief's Association Meeting, April 13, 2006
1 discussed current issues facing the Superior Court in Yavapai County.

“Promising Approaches in Prevention & Treatment in Arizona”
Arizona Methamphetamine Conference, February 14, 2006

1 participated in a panel discussing court involvement in meth abuse and
freatment. | spoke about the drug court programs in Yavapai County.

“Appellate Petitions” and *Professionalism in the Dependency Practice"
Yavapai County Dependency Aftorney Training, December 5, 2005
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Yavapai County Bar Association Luncheon/CLE Program, November 16, 2005
| gave a one-hour presentation on the current issues facing the Yavapai County

courts.

Maricopa County Superior Court Bench Mesting, September 7, 2005
1did a short presentation on the need for judges to speak on behalf of the courts
and to educate the community on the work of the courts,

“Yavapai County Early Disposition Court'
Coconino County CJJC Meeting, August 17, 2005

At Judge Newton's invitation | spoke to the Justice Coordinating Committee on
the operation of the Yavapai County Early Disposition Court

“Setilement Efforts Judges Participate In'
Yavapai Community College, August 4, 2005
1was a guest lecturer in Mr. Furlong’s Civil Procedure class.

“Overview of the Yavapai County Early Disposition Court
Pinal County Court Representatives Luncheon Mesfing, August 2, 2005
1 spoke on the operation of the Yavapai County Early Disposition Court

“Ethics: Judge’s Role and Responsibility”
Arizona Supreme Court Dependency Training Conference, March 16, 2005

Yavapai County Dependency Attomey Case Management Training, March 15,

2005
This was an update on Juvenile rules changes as well as a discussion on curren

issues facing the court and the dependency bar.

“Becorming a Better Judgs”
Mearicopa Gounty Judicial Education Day, October 29, 2004
I 'served on a panel with Margaret Kenski to discuss ethical issues regarding

Judicial demeanor.

*Dependency Caseflow/Court mprovement"
Prescott Lawyers Lunch & Training Program, October 7, 2004
This was an update on Juvenle rules changes and changes in court procedurs.

“Charater Conspiracy Chapter I
17" Annual Prevention Research Conference, Kansas City, MO, August 23,

2004

“Judge’s Role and Responsibility’
Arizona Supreme Court Dependency Training Conference May 6, 2003
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Yavapai County Bar Association Luncheon/CLE Program, February 26, 2006

Current Issues in Dependency Court
AGI/CPS/Dependency Attomey Luncheon & Training Program, January 13, 2004

“Juvenile and Family Drug Courts”
Family Centered Practice Conference, June 26, 2003

“Judge's Role and Responsibility"
Arizona Supreme Court 2003 Dependency Training Conference May 6, 2003

Probate Practice in the Yavapai County Court
Yavapai Community College, April 10, 2003
I was a guest lecturer in Mr. Hess’ Probate Law class.

Community Advisory Boards
American Probation and Parole Association, Denver, Colorado, August 265, 2002

1 did a presentation on Arizona's Juvenile Court 's Community Advisory Boards.

“Juvenile Procedures/Justice Administration”
Yavapai Community College, April 11, 2002
| was a guest lecturer in Ms. Witt's Juvenile Law class.

“Professionalism In the Dependency Practice"
Yavapai County Dependency Attorney Training, February 8, 2002

“Arizona Court System"
‘Yavapai County Juvenile Probation Staff Training, October 12, 2001

“Issues of Mental Health in the Juvenile Judicial Landscape
Mental Health Association Symposium, August 23, 2001

“Family & Juvenile Drug Court Programs’
Judicial Staff COJET Conference, July 18, 2001

“View from the Bench”
Juvenile Law Section, Arizona State Bar Convention June 15, 2001

“Professionalism In the Dependency Practice”
Arizona Supreme Court Dependency Attorney Training-Pilot Program, April 27,
2001

“Waiting Children: Parental Substance Abuse & Children in Foster Care”
Children's Action Alliance, January 4, 2000
Reaction Panel with Attomey General Napolitano
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Family Drug Courts

Idaho Summit On Children and Families, Boise, ID, June 24, 2000

1 did two two-hour presentations on Family Drug Courts to the Idaho judiciary.
“Issues in the Juvenile Court”

"Ask the Judge: the Value of the Yolunteer”
Arizona Supreme Court, Dependent Children's Division, Statewide Conference

June 5, 1999

“Re-engineering the Juvenile Court"
1998 Annual Arizona Courts Association Conference, November 4, 1998

List memberships and activities in professional organizations, including offices
held and dates.

Arizona Judges Association
Member 1996-present
President of the Executive Committee 2003-2004

Yavapai County Bar Association
Member 1982-present

National Council of Juvenile and Family Court Judges

Member: 1998-present
Member Ethics Committee 2008-2009

Arizona Women Lawyers’ Association
Member: 2007- present

American Bar Association
Member 1998-present

Have you served on any committees of any bar association (local, state or national) or
have you performed any other significant service to the bar? Yes.

Committees:
Juvenile Dependency Advisory Commission, 2008-present
Member State Bar of Arizona, Committee on Discipline 1992-1996

Member, Debtor-Creditor Rights Committee

List offices held in bar associations or on bar commitiees. Provide information about
any activities in connection with pro bono legal services (defined as services to the
indigent for no fee), legal related volunteer community activities or the fike.
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President, Arizona Judges’ Association, 2003-2004
President, Yavapai County Bar Association 1988 and 1989

Chair, Arizona State Bar Juvenile Dependency Advisory Commission
2008-present

Volunteer Community Activitie:

In 1998, | started holding a day of juvenile court in each of the middle schools on
the Prescott side of Yavapai County. Subsequently this session of court was
named "Road Court” by the juvenile probation officers; we now have a juvenile court
session once per year for all of the middle school civics classes in Yavapai County,

For the last four years, | have made the courthouse available to hold the regional
compelition for the Arizona Foundation for Legal Services Education/Young
Lawyers of Arizona Mock Trial program. My fellow judges and I, including retired
judges, volunteer to serve as the judges for the competition

1 have participated in a number of school events including presentations at career
days, keynote addresses for the National Honor Society and Junior Honor Society
and the Lion's Club 4.0 Dinner. | have worked the concession stands for soccer,
footballand wrestling fundraisers. | have served as a Teen Courtjudge and a judge
for the "We The People” Competition. At the invitation of the school resource
officers, | have been a guest lecturer for high school classes on juvenile law. On a
vearly basis, | am interviewed by students for their civics classes, and | am “job
shadowed” annually by members of Prescott Area Leadership and Verde Valley
Leadership.

| am a regular speaker al civic groups, service clubs and refirement homes on
issues involving the court and the juvenile court. | am also a regular speaker to
groups that work with or study the courts including the League of Women Voters,
both major political parties, Prescott Area Leadership, the West Yavapai Guidance
Clinic Board and the Foster Gare Providers association.

Committee Memberships:

Arizona Judicial Council: 2006-present
Committee on Juvenile Courts

Member: 1996 — present

Chair: January 16, 2002 - present
Adoption and Foster Care System Improvement Commities/Court Improvement
Advisory Workgroup:

Member: July 1, 2001- present

Chair: 2003 - present
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Court Improvement Dependency Appeals Subcommittes
Commission on Technology, Superior Court member, July 2005, reappointed
2008

Commission on Technology, E-Courts Subcommitiee

Electronic Document Management Systems Subcommittee

General Jurisdiction Case Management System - Request for Proposal
Committes

Statewide E filing system Request for Proposal — RFP drafting Committee
Task Force on the Code of Judicial Conduct : April 2007 — present
Yavapai County Criminal Justice Coordinating Council

Yavapai County Justice Integration Committee

Yavapai County Dependency Gourt Improvement Collaborative

Describe the nature and dates of any community or public service you have
performed that you consider relevant

Commission on Juvenile Corrections Reform

As part of H.B.2006, signed by the Governor on March 18, 2010, the Legislature
created the Commission of Juvenile Corrections Reform. The purpose of the
Commission is to “examine the state juvenile corrections system and make
recommendations for its improvement bases on best practices.” | was appointed
to the commission by Chief Justice Berch to fill the statutory requirement of a
presiding Judge of the juvenle court in a county ofher than Maricopa.

Govemor’s Children's Cabinet

By executive order Governor Napolitano created a Children's Cabinet to advise and
make recommendations o her on the most effective policies and programs that
promote the best interests of Arizona children. | was asked to serve as the Chair of
the Committee on Juvenile Courts. Other members include the Governor, the
Director of the Arizona Department of Economic Security, the Director of the
Arizona Department of Health Services, the Director of the Arizona Health Care
Cost Containment System, the Superintendent of Public Instruction, the Director of
the Department of Juvenile Corrections, the Director of the Arizona Department of
Corrections, the Executive Director of the Governor's Community Policy Office, and
the Director of the Govemor's Division for Children. | have served on the Cabinet
since its creation, January 9, 2003 until Governor Napolitano left office.

Arizona Juvenile Justice Commission

1 was appointed fo the AJJC by Governor Hull in 1999, by Governor
Napolitano in 2003 and 2007 and by Governor Brewer in 2010. The mission of the
AJJC i to provide leadership to the state and local communities to develop and
maintain a coordinated, best practice approach to juvenile justice prevention,
intervention and public safety,
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On September 23, 2007, following the Arizona Department of Juvenile Corrections
complying with the Civil Rights of Institutionalized Persons Act (CRIPA) measures
setout bythe U.S. Department of Justice, Governor Napolitano created an advisory
board to provide guidance and oversight on ADJC policy and procedures. Chaired
by Judge Eileen Willett, 1 was chosen as the rural Presiding Juvenile Judge member
of the Board. Since being appointed, | have had the opportunity fo tour al of the
facilities operated by ADJC, as well as provide input regarding Department
programs and policy.

Arizona Implementation Committee on Perinatal Substance Abuse

The Arizona Implementation Commitiee on Perinatal Substance Abuse was created
by the Legislature to monitor the development of a pilot integrated services program
to improve the coordination and delivery of services to substance-abusing women. |
was appainted to serve on the Committee by Chief Justioe Zlaket in 1998. We
issued a report on the program December 31, 1999

Substance Abuse Treatment Fund Partnership Steering Committee

In 2000 the Legislature created the Arizona Joint Substance Abuse Treatment
Fund. This fund provided ten million dollars, per year for three years, for substance
abuse treatment for parents in dependency cases and persons receiving TANF
funds. The Substance Abuse Trealment Fund Partnership Steering Commitise was
created to determine how best to implement the legislation. The Committee
proposed what eventually became the Arizona Families First Program. AFF
continues to provide substance abuse treatment to parents to promote the
reunification of families today. ~In 2002, each of the members of the Committes
received an Arizona Spirit of Excelience Award from Governor Hull.

Governor's CPS Reform Commission 2003-2004

When she took office in January 2003, Govemor Napolitano created the Advisory
Commission on CPS Reform with direction to ‘make recommendations to the
Governor on how Arizona can cafry out its mission of serving the best interests of
children, particularly those in greatest need of protection.” | was appointed by the
Governor as one of the two judicial members. The Commission and its
Subcommitiees met numerous times and on June 30, 2003, provided the Gavernor
with a blueprint for reform in the child welfare system. The Governor called a
special session of the Legislature in which a number of the proposed reforms were
enacted.

Arizona Character Education Commission

The Arizona Character Education Commission was established by Governor Hullin
1999. 1was one of the original appointees to the Commission. The Commission
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parents, youth leaders and youth stakeholders with character education training
based on the “six pillars” of character. Additionally, the training and materials
provided through the Commission are intended to empower those who influence
youth to model and teach the “six pillars” of character. Working with the
Commission, the Yavapal County Juvenile Detention Center started the first in-
facility character education program in the nation.

Milestones

Following the tragedy at Columbine High School in Colorado, a number of us
working In child-serving agencies recognized the need to provide a unified approach
to the potential for school violence. Eventually we organized into the Milestones
project. Participants included the juvenile court, the Prescott and Humbolt Unified
School Districts, the Prescott and Prescott Valley Police Departments, the West
Yavapai Guidance Clinic, the Yavapai County Atlomey's Office, Yavapal Regional
Medical Center and the Yavapai County Sheriff's Department. After a series of
meetings we agreed upon a protocol for addressing the threat of school violence
discovered by any entity serving children. We also agreed upon and produced a
waiver of confidentiality so that all of the relevant agencies could exchange
information about a child in trouble. We then produced a video describing the
program for parents and educators so that they would know the Milestones program
was avallable to assist in helping such a child, and in protecting the community,

MatForce

In 2006 the County Attorey, Sheila Polk, the Director of the West Yavapai
Guidance Clinic and | met to discuss community approaches to the problem of
Methamphetamine abuse in Yavapai County. Ms. Polk and [ were the original Co-
Chairs of what became known as MatForce. We invited all segments of the
community to participate, held community meetings in Prescott and in Cottonwood
and developed a community action plan. In 2007 | asked Judge Howard Hinson to
take my place and serve on the Prescott Steering Committee

Commissioner, National Commission on Uniform State Laws, 1995-1996

1was appointed by Governor Symington as a Commissioner in 1995. | was required
10 resign upon being appointed to the Supetior Court bench.

Director, Hospice of Prescott, Inc. 1989-1994
Director, Yavapai Workers, inc. 1992-1996

Yavapai Workers was a job training program for members of the Yavapai-
Prescott Indian Tribe.

Member City of Prescott Historic Preservation Commission, 1983-1985
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Yavapai County Community Legal Services pro bono program 1982-1996

List any professional or civic honors, prizes, awards or other forms of recognition
you have received

April 18, 2010: National CASA Judge of the Year — presented by the National
Court Appointed Special Advocates at their annual conference in Atianta,

Georgia.

October 9, 2009: Jacque Steiner Public Leadership Award for Children —
presented by the Children's Action Alliance “to a public official who, through
tenacious and courageous leadership, improves the lives and life chances of
Arizona's children.”

June 20, 2008: Terry Chandier Award for Excellence in the Field of Juvenile Law-
presented by the Juvenile Law Section at the Arizona State Bar Convention in

Tueson, Arizona.

March 21, 2007: 2007 Man of the Year Award-presented by Prescott Area
Leadership for “active community leadership and advocacy for children.”

June 21, 2006: Judicial Branch Achievement Award for the Yavapai County
Superior Court Permanency Planning Mediation Program-presented at the Judicial
Conference in the category of Being Accountable. The award was made to the
commitiee which created Yavapa County's mediation program to promote
resolution of Juvenile dependency cases

June 22, 2005: Judicial Branch Achievement Award for the Yavapai County
Superior Court Early Disposition Court presented at the Judicial Conference in the
category of Providing Access to Swift, Fair Justice. The award was made to the
committes that created the Yavapai County Early Disposition Court,

January 27, 2005: Hope for Arizona’s Children Award. Presented by the,

Executive Director of Prevent Child Abuse, at the Annual Prevent Child Abuse
Conference, in the category of "Permanency.” The award was for “innovative
leadership and passionate commitment to the welfare of dependent children.”

June 2003, Judicial Branch Achievement Award for the Yavapai County Juvenile
Court Services Detention Substance Abuse Treatment (DSAT) Program. The
award was made to the Juvenile Court committee that crealed the DSAT program.
DSAT provides inpatient substance abuse treatment to juveniles in the Yavapai
County Detention Center.

2002 Spirit of Excellence Award. Awarded by the State of Arizona to the members
of the Substance Abuse Treatment Fund Parinership Steering Committee for efforts
to utilize Medicare money to establish the Arizona Families First treatment program.
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June 14, 2001: Attomey Law Related Education Award by the State Bar
Foundation, for exceptional contributions in law related education.

June 7, 2001: Judicial Branch Achievement Award for the Yavapai County Juvenile
Sex Offender Court Program. The award was made to the Juvenile Court
committee that created the Juvenile Sex Offender Court.

June 8, 2000: Judicial Branch Achievement Award for the Yavapai County Family
Drug Court Program. The award was made to the the committee that created
Arizona's first Family Drug Court.

September 23, 1999: Named the Herschella Horion Advocate of the Year by the
Arizona Assaciation of Alcohol and Drug Abuse Counselors at their 7" Annual
Conference, for establishing the Yavapai County Family Drug Court, a program for
parents whose admitted substance abuse contributed to the removal of their
children from the home.

List any elected or appointed offices you have held and/or for which you have
been a candidate, and the dates.

Judge of the Arizona Superior Court in and for Yavapai County, Division Il
February 1, 1996 - present.

Have you been registered to vote for the last 10 years? Yes.

Have you voted in all general elections held during those years? Yes. If not,
explain.

Describe any interests outside the practice of law that you would like to bring to
the Commission's attention,

My primary interest is my four children. In recent years our life has been centered
around football and soccer games, wrestling matches, softball and chor recitals.
During the fall, every Friday included dinner with our extended family and then a
football game. Three of my children are now in college, and my youngest daughter
is a sophomore in high school. As my children enter college and begin their adult
lives, | am coming to accept that there is less opportunity for me to participate in
their activities.

One of the pleasures of living in a small town is being an active part of the
community. Most recently | have been involved in a community group concemed
about preservation of the historic Courthouse in downtown Prescott. | also help
judge the floats in the 4" of July parade and participate in other school and
community events.

I 'am an amateur photographer, primarily of sporting events. As | have less
opportunity to attend my childrens’ sporting events, | find myself photographing the
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outdoors and wildlife.

I'have been trying to leam Spanish. | took four semesters of Spanish classes at
Yavapai College. but | find that | have fittle opportunity to use it in my day fo day
work. | make the interpreters nervous and it's hard for the court reporter when | try
to speak Spanish in court. While I'm rapidly forgetting what | leamed in class, | do
think the study has made me a little more culturally competent.

My children are still willing to backpack, camp and fish with me, and | enjoy those
activities very much. | run, bieycle and occasionally swim to try and stay fit.

HEALTH

Are you physically and mentally able to perform the essential duties of a judge in
the court for which you are applying? Yes.

ADDITIONAL INFORMATION

The Arizona Constitution requires that the Commission consider the diversity of
the state's or county's population in making its nominations. Provide any
information about yourself your heritage, background, experience, etc.) that may
be relevant (o this requirement

1 am fortunate to have grown up, raised a family and practiced law in Prescott,
Arizona. My grandparents and parents are from southeastern Arizona. My father is
from Clifion, my mother is from Safford. My roots are in small-town, rural Arizona,

Likewise, | have served as a judge in a small town for the last fourteen years. |
know that there are interests and perspectives which are deserving of consideration
from outside of urban Arizona. During my service as a Judge | have served on a
number of committees and commissions to help provide that rural viewpoint and to
represent the interests of what is sometimes referred to as “Greater Arizona.” | can
provide that perspective and experience fo the Arizona Supreme Court,

Virtually every case heard by the Arizona Supreme Court originates in a Superior
Court somewhere in Arizona. As a trial judge I have experience in how a trial court
makes its decisions and | understand the time pressures and caseloads under
which trial courts work. | have experience in applying the Civil, riminal and
Juvenile Rules of Procedure and in applying the law to the individual facts of each
case. | served for nine years on the Commission of Judicial Conduct, and | have an
appreciation of the kinds of mistakes that judges make and the need for being
courteous even when your patience is being sorely tried. | have experience with the
working of the justice system and the governmental and private enities upon which
the justice systems depends. | can bring that experience to the Court as well
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A major part of my time as a judge has been spent working in the juvenile court, |
have worked with the Executive Branch to improve agency practice and the services
provided for children and families. | have worked with the Legislature to improve
their proposed legislation. | have been involved in a number of initiatives to improve
the operation of the dependency and delinquency courts in Arizona. | have a good
working relationship with the agencies and entities working in the juvenile justice
system including the Department of Economic Security/Child Protective Services,
the Department of Behavioral Health Services and the Regional Behavioral Health
Authorities it contracts with, the Department of Juvenile Corrections and the various
Probation and Juvenile Probation departments around Arizona. | think that that
background and experience will be useful should | be selected to serve on the
Court.

Provide any additional information relative to your application or quallfications
you would like to bring to the Commission's attention at this time.

My judicial experience, and particularly my experience as a presiding judge, has
given me an appreciation for the interaction between our three branches of
government and the necessity for collaboration to make government work

Four months before | becams the Presiding Judge, the Yavapai County Public
Defender filed suit alleging that the Yavapai County Jail, located in Prescott was
overcrowded and dangerous. He sought an injunction requiring that the jail be
closed and that all of the prisoners be released. The suit named as defendants the
Board of Supervisors, the Sheriff and the County Attorney. At the time, the jail was
designed for 137 beds, but more than 600 prisoners were housed there. However
at the time the suit was filed, the County was also 30 days from opening a new 600
bed jail in Camp Verde. The Plaintiffs were legitimately concemed about the
welfare of their clients. Given that a new jail was about o open, the Defendants
believed that the suit was a political stunt intended to embarrass them. The case
was assigned for trial to Judge Edward Burke from Maricopa County but | was
asked by the parties to hold a settlement conference.

Following the settiement conference, the parties reached an agreement, and the
case setiled. The jail was not closed, but both the Superior Court and th limited
jurisdiction Courts made efforts to review release conditions and release prisoners
when it was safe to do so. The Sheriff took steps to make his facility safer pending
the expansion to a larger failty.

The most important result of the suit was that Yavapai County discovered that its
brand new Camp Verde jail, intended to serve the county for the foreseeable future,
was going to be full on the day it opened. The countty was also forced to focus on
the cost to the taxpayers associated with housing prisoners.

To address the problem, the county approached me, then as the new Presiding
Judge, and told me that the Sheriff believed that the average number of jail days
spent per person in jall was directly related 1o the time it took the Court to process
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felony criminal cases. They asked if | could come up with a plan to speed up felony
case processing. The result became the Early Disposition Court (EDC). | met with
the County Attorney and the Public Defender and we agreed that all felony cases
would go to a hearing with a Superior Court Judge within seven days of the initial
appearance. Before hat hearing the State would have made disclosure and made
a plea offer. Defense counsel would have met with their client and discussed the
plea offer. At the hearing the Defendant could accept o reject the plea offer and
decide whether or not to waive a determination of probable cause. I either event
the court would consider release conditions.

We asked for and the county funded the creation of a pro-fem division to allow us to
handle the additional hearings, as well as additional probation officers for a pre-tral
release program and additional deputy county attomeys, public defenders and
clerks. | metwith the limited jurisdiction judges to obtain their support and to advise
them about the costs of incarceration and the County's limited resources. | met with
the public defenders and the private criminal bar to explain the plan and to get their

input.

Implementation of EDC immediately resulted in a drop in the average daily jal
population from more than 600 to just over 400. 41% of felony cases are resolved
in the first seven days. People charged with crimes are spending less time in jail
before their cases are resolved. The Gounty Admiristrator reported o the Board of
Supervisors that we have saved the county $2.5 million dollars per year every year
since we started Early Disposition Court.

The creation of EDG was borne out of a crisis. It took the efforts, and the buy-in, of
all of the participants in the justice system to make it work. Although | had the
authority to simply order the changes we made in the system, | knew that I could ot
order cooperation. | think that my professional experience has made me better able
to look at opposing points of view, to find common ground, and propose and
‘advocate for solutions that work for all of the participants

If you were selected by this Commission and appointed by the Govemnor to
serve, are you aware of any reason why you would be unable or unwilling to
serve a full term? No. If so, explain.

If selected for this position, do you intend to serve fully, including acceptance of
rolation to areas outside your areas of practice or interest? Yes. If not. explain

Attach a brief statement explaining why you are seeking this position. See
Exhibit 4.

Attach three professional writing samples, which you personally drafted (e.g.,
brief or motion). The samples should be no more than a few pages in length

You may excerpt a portion of a larger document to provids the writing samples.
Please redact any personal, identifying information regarding the case at issue,
unless it is a published opinion, bearing in mind that the writing sample may be
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made available to the public on the commission’s website. See Exhibit 5.

I you have ever served as a judicial or quasi-judicial officer, mediator or
arbitrator, attach sample copies of not more than two written orders, findings or
opinions (whether reported or not) which you personally drafted. The writing
sample(s) should be no more than a few pages in length. You may excerpt a
portion of a larger document o provide the writing sample(s). Please redact any
personal, identifying Information regarding the case at issue, unless it is a
published opinion, bearing in mind that the writing sample may be made
available to the public on the commission's website. See Exhibit 6.

If you are currently serving as a judicial officer in any court and are subject to a
system of judicial performance review, please attach the public data reports and
commission vote reports from your last two performance reviews. Not
applicable.

-- INSERT PAGE BREAK HERE TO START SECTION Ii
(CONFIDENTIAL INFORMATION) ON NEW PAGE -
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[image: image48.jpg]Hon. David L. Mackey, Judge of the Superior Court, Division 1

Hon. Tina R. Ainley, Judge of the Superior Court, Division 3

Hon. Kenton D. Jones, Judge of the Superior Court, Division 4

Hon. William T. Kiger, Judge of the Superior Court, Division 5

Hon. Thomas B. Lindberg, Judge of the Superior Court, Division 6

Hon. Michael R. Bluff, Judge of the Superior Court, Division 7

Hon. Raiph M. Hess, Judge Pro Tem of the Superior Court, Division JPT-A
Hon. Warren R. Darrow, Judge Pro Tem of the Superior Court, Division JPT-B

Hon. Rhenda L. Repp, Family Law Commissioner and Judge Pro Tem of the Superior
Court

Ethan Wolfinger, Judge Pro Tem of the Superior Court and Juvenile Hearing Officer

Celé Hancock, Judge Pro Tem of the Superior Court
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[image: image67.jpg]For the fast fourteen years | have had the privilege of serving the citizens of Yavapai
County as a trial judge. Working as a judge has been a truly fulfiling experience,
allowing me the opportunity to work with dedicated and talented lawyers, judges and
other professionals. This job has also given me the chance to work closely with the
numerous people who volunteer to work in the justice system. For almos! a decade
and a half, | have handled all of the types of cases that a judge can hear: civil, criminal,
family law, probate and juvenile. | have seen that our justice system can truly make a
difference in peoples’ lives. Our judges must be a part of their community and they can
help change that community for the better. As an example, as a juvenile judge | have
been a part of the child welfare and juvenile justice community in Arizona. Arizona
judges have led in the effort to reform the child serving systems and agencies in this
State. We have worked together to make changes in juvenile law and practice in
Arizona. As a result of that work, Arizona is recognized nationally as a leader in
juvenle justice. Judges working with and In the community have made lives better for
children and families in our State.

A trial judge handies cases individually, but also handles a large volume of cases. in
each matter that comes before me, | hear the evidence presented by the parties. |
review the law cited to me by the parties or their counsel, and conduct legal research
on my own. My decisions are governed by the law as it is given to me by the
Legislature or by the Appellate Courts. | apply that law to the best of my ability and
enter an appropriate judgment in accordance therewith. As a trial judge, | have a minor
role, if any, in interpreting what the law is or should be. However, | see on a daily basis
the effect of the law and its application on the cifizens of Arizona. Each individual case
demonstrates how the interpretation of the law by our Supreme Court impacts peoples'
lives. The Court reguiarly hands down opinions and promuigates Rules of Court which
change how we work and how we manage our ives.

Being a trial judge is a rewarding, but solitary endeavor. | have tremendous respect for
my colleagues on the trial court bench, but we rarely debate the faw and we discuss
our rulings in cases only after the decision has been made. | do not have to persuade
my colleagues of my view of the law; nor do | have the benefit of hearing their analysis
prior to making my decision. Trial judges do not make collegial decisions

Unlike the trial court, the five Justices of our Supreme Court decide cases together.
They choose which cases they will review. They discuss those cases, each justice with
his or her own point of view, and reach consensus. It is a tribute to their collegiality that
there are remarkably few dissenting opinions written, at least in recent years.

The Supreme Court isn't required to take every case in which it has jurisdiction. The
Supreme Court takes cases of first impression where there is no case law on point, or
where the Court thinks that the case law should be changed or modified. The Court
hears cases where the Courts of Appeal don't agree. The Court also takes cases
where important issues of law have been incorrectly decided. In short, the Arizona
Supreme Court decides fegal issues of statewide importance.



[image: image68.jpg]The reason i am applying for this position on the Supreme Court is because | would
fike the opportunity to be a part of making those decisions, After a career of applying
the law, | want to be part of a discussion that reviews and shapes the common faw in
the State of Arizana, and to be part of the debate on how individual cases of statewide
importance are decided. Itis also my hope to bring to that debate fourteen years of
experience in how the decisions of the Court affect the trial courts and the people who
litigate in the trial courts.

The citizens of Arizona need to continue to have a collegial hard-working Supreme
Court, steady in its approach to the development of the law. | would like the
opportunity to participate in that important work.
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Question 69
Professional Writing Samples

Excerpt: Brief of the City of Prescott
Filed in Supreme Court No. CV-91-0026-CQ
United States Bankruptcy Court No. B-88-9884-PCT-SSC

Excerpt: Plaintiffs’ Response to Motion for Partial Summary Judgment
Filed in Yavapai County Superior Court No. 53045

Excerpt: Answering Brief of Appellees Prescott Capital Corporation, et. al., (Except
Galloping Goose, Inc.), and Appeliee’s Opening Brief on Cross-Appeal
Filed in the court of Appeals Division One No. CA-CV 93-403



[image: image70.jpg]Excernt: Brief of the City of Prescott
Filed in Supreme Court No. CV-91-0026-CQ
United States Bankruptcy Court No. B-88-9884-PCT-SSC



[image: image71.jpg]SUPREME COURT OF ARIZONA

In re ROBERT C. MCKEEVER and Supreme Court

CHRISTINE MCKEEVER, cba THE 3 No. CV-91.0026.00
STORE aud THE OTHER STORE, )
} United States
Bankruptey Cout
Debtors, } No. B-33-9884-PCT-§SC

CITY OF PRESCOTT.

BRIEF OF THE CITY OF PRESCOTT
Filed Pursuast to

Rule 27 (d) (1)

ROBERT M. BRUTINEL
Attorney for the

City of Prescott

100 East Union

Prescott, Arizona 86303
State Bar No. 007618
776-2457



[image: image72.jpg]I Statement of the Case

This case comes before this Court ss the fesull of a certification

of a question of law by the United Sutes Ba

kruptey Court for  the
District of Arizona 1o this  Court It arises out of a chaim  for
delinquent taxes filed by the City of Piescott i ihe proceediog brought

and  Christize  McKeey "MeKeever'  or

the Bamkrupiey Court wnder Chepter 11 of the Bankrupicy

that

Code. (11 US.C. 1101  seg)  The Backruptey Court defenmine

ere was 0o Avizons precedert which would allow it fo determine whether

essor  liability for the sales tax  due, and therefore

debtors  had

requested  certification  of the g This  Court

estions  presenled

tilication  of Question  of

diction  of the

zccepted juri

order of April 11, 1991
IL Statement of Facis

The City of Prescott is a municipal corperation organized under the

laws of the State of Asizona authorized to and doing business in Yavapai

Cousty, Arizana.  The debtors, watil approdmately October 15, 1939,

were the  owneisproprictors of a  convemience store  busin operated

withia the City Jimits under the uade name *The Store”  Dering the

tenure of their owoership, the debtors and their lessees possessed valid

v for collection of sales taxes

privilege tax licenses



[image: image73.jpg]vatil said liceuses were revoked for failure 1o pay sales tax.

On or about August 12, 1987, the debors entersd iato ag agreement

with Orval and Pat Summerdet (“the Swnmetlets') to lease the busipess

premises and to purchase fhe busicess.  The agreement was seoured by a
sesurity ioferest imthe equipment, fixtufes, and insentor On or

salcs

about November 28, 1988, the City filed its G

len against

the busizess for unpaid taes Ju a sum of Three Thousand Four Huandred

at-Nine  Dollers and - Twealy-Four Cents  (83,489.21) Thereatter, on

or about December 9, 1985, the debtors fled their Chapter 1 baukruptey
pefiton, and - subsequenty petitioned this  Court (o approve assumption

of the Summerlet lease in February, 1989 Ou or about July 26 1989, the

Sammerlets  defavited on 1) hase cbligation o the debtors causing

pur

the debiors to assert 2 stmitery landlord's Tea a3 o the lease, and to

send @ wotice of privale sale of the awets of (he busimess  Sometime

thereafter the dobiors retook possession of the business prem:

assets. 0@ or abour August 3, 1939, the City filed is sccond tax lien

against the  business . an amount of Thirtecn Thousand Onc
Tweaty-Five Dollars  and  Niety-One  Cents (813,125.91), On or  about
September 18, 1989, the debiors petitioned this Court for approval of 2
sele of the business and busicess premises to Jack aad Jeise Jackson

¥) end thereafier on or about September 21, 1989, the

w
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debiors sold the business 1o the Jac

Upon reviewing notice of the proposed sale to the Jacksoss and the

supporting  court and legal docnments, the City amended s Proof of

Claim o timely fashion to reflest the debtors'

e liability

the (ax obligations incurred by the Summerles during (e Gme they

debto

cperated  the Accordiogly, the' City claims  that

Three Hundred Twenty-Coe Dallars and Seventy-Two

Cents (813,321,

in pre and postpetition sales tax, interest, and

which js entitled  ta

penalties, the pre-petiion portion of fority

under 11 US.C.

S07(a)(7)

NI Questions of Law Certified

1 Are the  debrors, reason their foreclosure  on  the

Summerlets, “successo within  the meaning of ARS. § 42119 und

as such liable for the s

Prescott  City Cede §

ob]

ticn of their predecessors ia fnteresi;

2 Is the application Lerein of ARS. § 42.119 and Prescort City

uncons

Code  §4-1-5 tutional in that it deprives the debtors of due

process of Jaw by mot aliowing them to challenge the amount of ihe ax

abligation imposed.

IV. Argument

=3

1 Debtors _are,

ceessors’ _within _the ing
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possession of (he business and ils assets all of which were subj

the

ARS,

The  debtors o successor tax liability on the

ARS. 119 and Prescott City Code  §4-1-555 wien the

City's sales tax lien ARS

liability for sales taxes as follows:

42-119. Successor liability for tax

The tages acministersd pursant to this ariicle

are 2 lien on the property of any person subject to ihis

article who sells his business or stack  of is, or quits

business, if ihe person il to make a fnal remry  and

payment of the tax within fifteen days selling or
quitting his business

B A person’s successors ar assigns shall wishold from
the purchase meney a3 amonal suficieat 1o cover he yeer
required  to  be and inlerest or  penaliies due
payeble until the T oowber produces a receipt [
department showing that the department hes been p

the purchaser of a business o swck of goods Ml 1o
withbold  sufficient  purchase m as provided by  this

subsection, be s persopelly liable payment of the amount
of taxes required to be collected or paid by the former owmer
on account of the busidess o purchased, with interest and
penalties acerued and  unpaid by the former owner or
a

Prescott City Code §4-1-595 simitarly provides:

4-1
business.

of taxes when there is succession in and/or cessation of

(=) . (The Tax Collecter may apply the provisions of
subsections  (b)  tbrough  (d) below  comcerning  the  eollection

basis

for  successor



[image: image76.jpg]there is succession  in  andjor cessation  of

{(b)  The twes imposed by this Chapler are a len on the
property of any person subject to this Chapter who sell
business or stock of goods, or quits his business,
puson fails to make 2 final rewrn and payment of (the (ax
withiv  fiffeen  (15) days after selling or quitting his

person  who purchases, or who acquires
by sale  upder st deed or warrany deed in
liew of foreclosure, or by any olher metbod, improved real
property for which the Privilege Tax imposed by tis Chapter
bas aot heen paid sheil be responsible for payment of suck fax
s a speculative builder or owner builder, as provided in
Sectivas 4-1-416 and 4-1-417.

Purssant to the statute the Summerlets sold or ot their busi

s
when the debtors took possession of it.  The deblors became the successor

when upon  the

to the (x iability of itheir grantees, the Summerlet
Summerlets' default they took possession of the business and all of its
assets, and relieved the Summerlss of some or al of their debt to
Gebtors.

ssar liabili

The intention of statutes s to secure

collection  of taxes by imposing derivative liabilily cn purchasers of

busizess who are gemerally in & better finamciel position to col
or pay thé tax fom the sale price than the selier quitting the business

Ganunaitoni v, Director of Revenu

129, (Mo. En bang

1990) It is the intention of successor liability statutes to provide




[image: image77.jpg]that the tax debt follow the busigess, its assets, or amy portion of

s v Commissioner of Reveng, 703 SW2d 624,

them. A Copeland Enverpr

(Tenn. 1986), Tri-Financial Corp. Deparment of Revenue, § Wash.App

637, 495 P2d 690,

692, (Wash. 1972).  Such staties are given bro

construction so not to jeopardize ke state iaterest in  securing

collection of taxes.  Gammaitoni, 786 SW. 2d at 129, Bank of Commerce v.

Woods, 585 S

the issue of whether seller  who

ccessor  and

reacquires 4 business s o purchaser 20d hemce a

to lisbility under the sveccssor fax statute.  In the following cases the
statutes conmstrued were substantially similar in  conmstrection and
effect o the Arizoma stamie cited above.  The relovant stamutes are set
forth in Appendix A hereto

In TriFirancial Corp. wiment of Revenuse, 6 Wesh.App. 637,

495 P2d 690, (Wash. 1 Tri-Finavcial had a  secusity interest in

cquipment owned by @ company called Master Coaters.  Master Coaters

became delinquent in its cbligation to Tii-Financial and to protect its

a lease on

interest, Tri-Fipancial created a  subsidiary which

the building in which Master Coaters operated, and by agreement with

Master  Coaters, obtained all of its assets in return for cancellation of

the Tri-Financial equipment lease.  The Washington court held that Tri-



[image: image78.jpg]Finarcial was 2 successor o Masier Coaters, and  Jiable as such  for

unpaid taxes

In A Copeland Enterprises v Commissioner of Revenue, 703 SWad

64, (Teon. 1986), Copeland  subleased six  fried  chicken franchises  ta

? company called Coyote, Ioc.  Wien Coyote defaulied, Copeland took back

tien of the debt  The Ternessee court

the franchises in partial salis

Leld that the fact that money might sdll be owed Copeland  had  no
significance, and  that Copefand was lisble for delinquent  sales tax a5

a successor to Coyote.

I re Wine Bowsique, Ine., 117 B.R. 506 (Blatey. W.D. Mo, 1990) is a case arising

under Cliapter 11 of the banksuptcy code. The Chapter 11 debtor sald all of jis major

» pamely the liguor business. Twin City State Bank, a creditor with a

urity interest

in all of the sale procee eds paid 1o it. The Bankruprcy

sought to bave fhe sale proc

e powers, held that

Court eiting the Missouri successor tax Fability statute and its cquit

the taxes would be paid from the sales proceeds.

Tn @l of the foregoing cases the courts have held that a purchaser is one who

CauiTes the assets of a business without regard (o whetber a cash tansaction occurs,
purchase morey is paid, and facluding those situations in which the purchaser holds a
secarily intesest in the assets purchased. In each of the cases cited above, the cancellation
of some or all of the debt owed aud the acquisition of aff of the assets of the. business, was

sufficient 1o hold the party acquiring the business liable for the sales taxes of his

-
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Filed in Yavapai County Superior Court No. 3045
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ATIORNEY AT L2
100 BAST UNGN St
PRESCOTT ARZONS
(602) 72057
SIATE 8AR MO, 0768

Aromerror Plaintiffe
i Tif¥ SUPERICR COURT OF THE STATE GF ARIZONA

IN AND FOX THE COUNTY OF YAVAFAT

10| WILLLZ ' T, BEDAURK and No. 53045

CATHLEEN HEPBURN,  busband
11 \w and wife; RONALD ». KONECKY Division 2
il and MARLENE KONBCKY, husband
12 “ and wife; and WITLIAM G. SHARP RESPONSE TO MOTION
|/ and 1INDA SEARP, husband and FOR PARTTAL SUMMARY
13| wite, JUDGMENT
1%

15

16 || LANSON FINANCIAL CORPORATION,

i
!
;
i
§
i
Flaintifrs, )
)
)
)
)
)
)
)

a Fiorida corporation,
17
| —
wJ’; S
19
Plaintiffs hereby move this court for an order denying
20 . N
Defendant’s HMotion for Partial Sumary Judgment. fhis Response is
21 i
supported by the Court’s file herein, as well as the attached
22
Memorandum of Points and Authorities,
23
RESPECTFULLY SUBMITTED this 10th day of July, 1990
24
25 y
By e
26 || 'ober . Brutinel
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5| oo February 10, 1290 the 2lain:

igned their

positions with Defemdant Lawson Pinancial Corp.

Lawson")  Lawson

is a securities broker-dealer. 4t the time of their resigration

Flaintiffs were employed as commission salosmen and had completed

sales for which they :

*d not, as of the time of their resignation

been paid. It was the practice at Lawson to pay commissions earned

®

for the previous month on the 19th. day of the month following the
payment of the gross commission for the sale to Lawson,

On February 28, 1989 rawson filed its complaint in Yavapaj

County Civii Cause #51899 against the Plaintiffs herein seeking

ief ages £or (1) the breach of an aileged

<
H

injun

"Agreement With Respect To Company Records", (2) misappropriation of

confidential and proprietary information, (3) conspiracy/breach of

employees duty of loyalty, (4) intentional interference with
performance of existing contract, and (5) intentional interference

with prospective contractual relationships. Lawson £iled an amended

complaint alleging the same causes of action on March 8, 1689, It
is important to note that the trial court in Cause §51899 determined
that none of the Plaintiffs herein had signed the “Agreement With
on also requested that a hearing

rds."  Las

Respect T Company R
be set witn regard to its request that a preliminary injunction be

rein from doing business with

issued preventing the Plaintiffs

their former customers at Lawson.




[image: image82.jpg]g
]
SegEd
B
Bt
"8

19
20
21
22
23
24
25
26

On March 23, 13

Lawson’s request for a

issued at that tine, however pursua

herein tiled their answer to Lawson’s complaint o

¢ hearing was held before Judge Hancock o

profinminary injunction. Ko injunction ya:

to stipulation of counsel the

hearing on the preliminary tnjunction was consolidated with tne

trizl on the merits on &
April 4, 1989, exactly )

twenty-seven days arter

Following entry

issues except damages. Trial was set for

§ @vay. Trial was held in cause #s1gsa

Lawson file

his amended complaint.

of Judoment for the Plaintiffs herein on

Lavson’s complaine on August 14, 1943, and pursuant to statute,

Plaintiffs made demang

Lawson ref:

acerue
counterclain.

The law is well

matured &t the time the pleader serves T

No employer
of an employee's
applies:

d to pay and the instant la

on Lawson for their unpaid commissions.

t was filed.

I. Plaintiff’s claim in the instant lawsuit had not
it therefore cannot have been a compulsory

settled that a counterclaim that has not

is pleading is not
Ruies of civil Procedure 13(a), Young v,

F.2d 794, (Sth cir., 1ags)

in Arizona are governed by a.R.s.

§23-352 provides in relevant part that:

ray withhoid or divert any portion
wages unless one of the following

\
|
i
|



[image: image83.jpg]N

° yood faitn dispute as
due, inciuding the amount of
rebomomanerClatn or any olaim of dent. reimbursement,
Iecaupment o i by the employer against

Lauson’s conplaiat specifically sought money damages against

the Plaintiffs herein as well as punitives. The complaint against [

Plaintiffs created = reasonable good faich dispute as to whether he }J

as 3 debt or set~ |

was allowed £o withhold the wages due Plaincire

Off against his alleged roney damases. Lawson thercfore lavfully

wlEhheld the Plaintitfs wages antil judgment against hinm was enterea |

At that tine plaintiffs claim for wages accrued ana |

in august 19

Lawson’s continued refy te pay the wages due was no longer

protected by statute and was in bad faith. Plaintiffs at that time |

made demand on Lawson and following his refusal to pay the wages

due, brought suit,
LI. Where trial on the merits was consolidated with {
‘the hearing on a requested preliminary injunction and
took place within a month of the filing of the
complaint, it is ineguitable to apply the provisions
of Rule 13(a).

© to the Court that this case is not one |

It should be c:
©hat progressed normally through the litigation process. Plaintiffs
1eft Lawson’s employ on February 10, 1989. Lawson’s complaint was

filed eighteen days later on February 26, 1985. Plaintiffs took the

lbrecht and Al Smith, and

1, Pam Lawson, Pal 2

deposition of T
Lawson took the deposition of Michael Beatty, Ron Komecky, Will
fepburn and Bill Sharp, all in preparation for the hearing on

Lavson's requested injunction. Plaintiffs answered the Lawson’s
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Trial of the case commenced twelve day;

Even

22,

£ an injunction but scheduled a tr

uended complaint six days early to so as to file an answer prior to

79¢ 1989 hearing. At tnat hearing the Court refused to

al at the earliest possible

89 85 to quickly resolve the issues that were then before it.

ter on April 4, 1sgg,

if Plainti

S’ claim against Lawson had accrued before March

1985, and they had & motion for leave to amend their

FReer when they learsed of the trial date on March 23, in the

Ordinary course of events the motion for leave to amend could not

have

the

after the plaint

situation where

been heard by the court until atter the trial took pla In

frial on the merits is held twenty-seven days

£ files its amended complaint, it is inequitable

®0 apply the compulsory counterclaim rule.

An exeeption to the application of Rule 13(a) in the

situation where hearing on a preliminary injunction is consolidated

with

Fede;

trial on the nerits is described in Wright, Willer ang Kane,

al Practi rocedure: Civil 2d §1413:

4 final judicial exception to Rule 13(a) has
been found in actions in which injunctive op
declaratory claims and damage counterclaims ave
involved. “There it has beon held that when the main
clain secks injunctive or declaratory relief and the
hearing on the preliminary injunction is accelerateq
and consolidated with the trial on the merits,
defendant’s transactionally related money damages
clain is not compulsory. ‘The rationale supporting
Ehis exception necessarily limits it to situations in
which Teéquiring the assertion of the counterclaim
would not be reaconable since the claims and
counterclaims would not be tried in one action because
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by allowing a second action on

©f the acceleraten
judicial cconomy is nat
the count aim.

79 F.2d 1151 (6th. Cir, 1985,

sent the

snider filed @ suit reguosting an injunction to pr.

from stopping payment on Snlder ‘s medicare reimbursement payments as
vwell as for declaratory relief, on October 13, 1978. On November 6,

1978 the U.S. tiled a motion to dismiss and a memorandum opposing

Bhe dinjunction.  Wine days after the complaint was filed, on

November 9, 1978, a he

Fing was held on the reguested injunction at
hich time court and counsel agreed to consolidate hearing on the

Trial was held on January 22,

injunction with trial o

1978 and summary judgmest entered for the U.5. on February &,

1979, No arsver was filed by the U.§.

Ihe U.S. subsequently sued to recover payments made to

Snider. Snider’s motion to d

1S5 pursvant to F.R.C.P. 13(a) was

denied by the trial court which guestioned whether 13(a) should
GFpiy when the parties and the court agree that time is of the

essence and a trial on the merits is advanced and consolidated with

a hearing on an application for preliminary injunction, and because
no “"pleading” had been filed by the U.S.

held that where the process had been

of Apgeal
"telescoped” by the use of Rule 5 to accelerate the time for tria]
on the merits, it would be ineguitable to hold that the U.5. had

forfeited its right to assert its claim against Snider. 779 F.2d at

[
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Galioping Goose, Inc.), and Appellee’s Opening Brief on Cross-Appeal
Filed in the court of Appeals Division One No. CA-CY 93-403



[image: image87.jpg]IN THE COURT OF APPEALS

STATE OF ARIZONA,

DIVISTON

PRESCOTT CAPITAL CORPORATION, an
Arizona corporation:
GOOSE, INC., an Arizona corpora-

tion,

Ne. CA-CV 93-403

Plaintiffs-Appellces,
Cross-Appellants,

v

CITY OF PRESCOTT, a body politic,
PRESCOTT CHAMBER OF COMMERCE
au Arizona non-profit corporation,

MARY E. BAKER, in Ler official

capacity as Executive Director of

the Prescott Chamber of Commerce,

Defendants-Appellants,

i
)
)
)
J
3
)
i
J
)
)
)
)
)
i
)
Cross-Appellees, )

)

ANSWERING BRIEF OF APPELLEES PRESCOTT CAPITAL CORPORATION,
ET. AL, (EXCEPT GALLOPING GOOSE, INC.), AND
AFPELLEE’S OPENING BRIEF ON CROSS-APPEAL

Robert M. Brutinel
State Bar No. 007618
100 East Union Street
P.O. Box 3840
Prescott, AZ 86302
(602) 776-2457
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Appeilees Prescott Capital Corp. e al. adapts the Statement of the Case

submitted by the Appelizut City of Prescott
STATEMENT OF FACTS
Appellces Prescott Capital Corp. et al. adapts the Statement of the Facts
submitted by the Appellant City of Prescott, and would supplement those facts as
foliows:
1. With further reference to paragraph 3 of the City's Statement of Facts, the

d of 100 retail

Prescott Strect Festival which was the subject of this permit consis
merchants selling arts, crafts and food. These merchants paid the Chamber of
Commerce $135.00 for an Arts aad Crafrs Booth and $325.00 for a Food Booth. The
‘festival panicipants” also purchased a City Sales Tax permit as part of fhe fee.'
Trenmseript p. 14; Plaintifs’ Fxhibit 2.

2. Paragraph 14 of the City

s Statement of Facts states "Prescatt City Manger
Mark Steveas approved of the issuance of a permit to defendant Prescott Chamber of
Commerce. However, Mr. Stevens' testimony reflcels that he was presented with a
memo from Chief Reed requesting that he give bis comments on the Chamber's request

for a parade permit wnder P.C.C. §9-1-15. Plaintiffs' Fxhibit 3. Stev

05 never gave ay
such comments. Transeript p. 41, Stevens did not issue a permit pursuant fo the

Chamber's request. Trabscript p. 35. Stevens did not make a determination as to

"Plaintiffs and the Chamber only stipulated (o this paragraph. Transcript p. 5
The City "abstained."




[image: image89.jpg]whether the festival was for a nonprofit purpase. Trauscript p. 35. Sievens did no

approve the issuznce of a strect festival permit fo the Chamber:
Q. No. In this particular matter have you approved a street festival
permit?

A. Ne. As [indicated, until secently I #as vot aware that there was a

specific section in the Code dealing with street festivals.
Testimony of Mark Stevens, Transeript 5. 3

3. Based on prior experience with closures of Goodwin Street, plaintitts would
bave suffered loss of business from the diminished socess to their property, as well os

Interference with the use aud enjoyment of their property from festival patrons parking

ou the plaintis property. Transcript pp 42-44; 49-
ISSUES PRESENTED ON CROSS-APPEAL

1. Did the trial court err in denying plaiatiffs’ request for atiomeys' fees pursuant
to ARS. §12-2030,

2. Ase plaintiffs entitled to an award of attorueys’ fees and costs ieurred in
defending this appeal and ia prosccuting their cross-appeal pursuant fo A R S. §12-2030
and Rule 21(c), Rules of Civil Appellate Procedure

STANDARD OF REVIEW

Appellants bave set forth the proper standard of review in this matter.
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I

Plaintiffs had standing to bring the speciai action berein as taxpayers and
citizens of the City of Prescott and as beneficially interested parties
pursuant to AR.S. §12-2021.

L._Plaintiffs had standing 1o sue as citizens and taxpasers briagine 4

special zction in the yature of mandamuy:

ARS. §12-2021 provides that a writ of mandamus may be issued by the supericr
fourt to any person on the verified complaint of the party beneficially iuterested 1o
compel performance of an act which the law specially imposes as a duts To this case the
City of Prescott through i1s Manager and Chief of Police bad # duty 16 follow the City's

ordiuances regarding the issuance of a permit to close a city street for a “strect festival *

The Plaintiffs Lerein were beneficially interested in having the Ciy comply with its own

ordinances
Tnitially, Arizona law recognizes a distinetion between the federd [aw of standing
and stauding under Arizona law

We have previously determined that the question of standing in Arizona is
not a constitutional mandate since we have no counterpart (o the ‘case of

contioversy” yequirement of the federal constitotion. . . Tn addressing the
Question of standivg, therefore, we are confronted only with uestioneof
prudential or judicial restraint We impose that restrainf to insure

that our courts do not issue mete advisory opinions, that the case is go
moot and that the issues will be fully developed by true adversariss, Our
court of appeals bas explained that these considerations require st &
minimum that each party possess an interest in the outcome. . .

& y. Episcopal Community

With regard to standing uader the siatutorily prescribed "beneficially interested

party” eriterion of special actions in the nature of mandamus (or certorar, the Arizona

8




[image: image91.jpg]Court of Appeals has very recently reaffimed the established rule tEat the form

"beueficially interested party” is to be liberally constroed:

Pursuant to A.R.S. §12 2021, special action relief is available to a party
“bevelicially interested’ who does not have a plain, adequate and speedy
remedy at law. In determining whether a party has standiag o file a
petition for special action, courts nmust apply the phrase "party beneficially
interested" liberally to promote the énds of justice, Armer v, Superior
Court, 112 Ariz. 478, 480, 543 P.2d 1107, 1109 (1975, quoting Bary v.
Phoenix Union [figh Sz hoot, 67 Ariz. 384, 387, 197 P.2d 533, 534 (1948))."

Seate ex rel. Havtings v. Superior Cours, 156 Ariz. 250, 751 ¥.2d 566, 568
(App. 1988)

InArmer v. Superior Court, 112 Ariz. 478, 480, 543 P.2d 1107, 1109 (1975), some.

concerved citizens brought a special action in the nature of mandamms against cettain

elected public offieials, seeking to compel the afficials to make finavoial disclosurcs in
accordance with the requiremeats of a county ordinance. The Arizana Supreme Courl
held that the eitizens had standing 10 sue as "bencficially interested parties” under the
mandamus statute, A.RS. §12-2021. After recognizing aud rejecting various federal
standing cases as not being controlling i a special action in an Arizona state court, the
court went on {0 expiein why the citizens had standing as "beaelicially intercsted" parties:

"Respondents Thure and Tellman are assertedly citizens and taxpayers of

Pima County which county is part of the Central Arizona Water

Conservation District. We belicve they are beneficially interested in having

the petitioners comply with the law on financial discloure.

" * % * (Wihere the question is onc of public right and the object of (he

mandamas is to procure the cuforcement of public duty, the people are
regarded as the real party and the relator aced not show that e has 4y *

* * special interest in the result, since it is sufficient that he is interested as
a citizen or taspayer in having the laws executed and the duty in question
enforced * * +,

(Citation omitted.)




[image: image92.jpg]“If the peritioners, as members of the board, ate in fact 1equired by Jaw to

make a financial disclosure and have refused to do so, respoudents, as

members of the public for whose benefit the fnancial disclosare Ly was

enacted, have standing to bring an action in the natute of mandamus to re-

quire disclosure.”

Armier, 543 P.2d at 1109

[t should be noted that where the question s standing 1o sue as a "beneficially
intetested party" uader the Arizona mandamus statute, the Arizona Supreme Court in
“Armer clearly rejected the kind of “Special interest” showing that would be required upder
cases subject to ULS. Constitutional standing requirements. [n the instant case. the
Plaiuiiffs are citizens, taxpayers, residents, prapetty evmers, and members of the public
forwhose benefit the Prescot( City Code was cnacted. Under the 4mmer decision, therc

can be o question s to petitioner’s standing to biing the ivstant special action in the

satre of mapdamos. Petitioner is o5 surely a "bencficially interested party” as were he
concerned citizens in the Armer case.
Armer nul

The efficacy of as o the standing of citizens to sue as "beneficially

fnterested parties” in special actions in the nature of mandamus was duly recogaized by
the Court of Appeals in Tucson Community Dev: v. City of Tucson, 131 Ariz. 434, 641
P24 1298 (App. 1982). In that vase, the court denied standing to the petitioning

taxpayers on the ground that they had not brought a special action in the nature of

sful citizen-petitioners in the Armier case. The court

mandamus, as had the sucs
explained the distiaction as follows:
Aymer was an action by residents of a county within a multi-county water

conservation district, secking compliance with financial disclosure re.
quirements by directors of the district. It was a special action in the nature

10
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of mandantus. After recognizing that the trial coutt petitioners were

citizens and taxpayers, the supseme court held they were “beneficially
aercsted? in having the disectors comply with the financial discloguce faw
The deseriptive words "beneficially interested" were important since-they
appear in ARS. §12:2021, the statute which provides for the issuace of s
writ of mandamus

Where the relief sought is mandamus pursuant to A R.S, §12.2021. the
objectis 1o procure the enforcement of a public dugy, The taxpayer citizen
s permitied to represent the public in secking such enforcemens by persons
wwho are obligated 10 perform by virtuo of the office o pibiie position they
Bold. Thas, in Armer the petitioners sught to have the difeoion f1.
financial disclosure statemeats. I an actiors jor mandamess the ‘@payer
ieed 1ot show an expendisre of ax funds or & pecuniary loss by the
governmentai body Thus, we find Armer (0 be distinguishable from the
instart case. (Fmphasis added.)

ucion Communiyy Dev., 641 P.2d at 1301,

Under the sianutorily prescribed "beneficially interested pary” critcrion of AR §
§12:2021 (and §12-2002), a5 made applicable by the ferms of Rule 2(a), Arizona Rules of
Civil Proceduce for Special Actions, the Plaintiffs have standing to briag the fistant
special action ia the nature of mandamus

Plaintiffs use and enjovinent of iheir property wa
damaged by Defendants: Plaintiffs are ot required o hay

s.compensable in 3 condempation action 1o bave standing.

i have been
tary

The defendants assert as the first issue prescuted in their brief that plaintifs
caunot show that they suffered real and irreparable ham. (Chamber's brief p. 6) The
Chamber's theory is that plaiutifls could suffer no harin because under fhe holding in
Uroditch v. Arizona Board of Regents, 9 Ariz. App. 400, 453 P.2g 229, (App. 1969),
damages for diminished socess arising out of the permanent closing of a strect are not

compensable

11




[image: image94.jpg]Neither the mandamus statutes, AR S. §12-2030 cf seq., nor che Rules of

Procedure for Special Actions requite ihe court to make 1 finding of real and irreparable
barm to the plaintiff 5 a predicate for granting relief. With regard fo the trial covit’s
determipation that the permit was wiongfully issued, Dvodisch s imelevant

Likewise compeusable damage is not dispositive of the issue of standing. As is set
forth above, if the plaintiffs are beneficially interested the plaintifis have standing, and as
clizens, taxpayers, 1esidents, and property owners, plaintifis arc beneficially iuterested.
At trial however. plaintiffs also showed wore partioularized barm. The testimony of
Monte Mous and Jobn Phillips made it cleat that plaintiffs, all of whom are located ja
the same block, would suffer substantial losses both from loss of street access to their
stores and from the fact that their parking lots would be filled by festival attendees

iustead of customers. Transcript pp 42-44; 49-50.

[ Armery Park v. Episcopal Compunizy Services, cited above, the court speciically
considered the type of injury which 4 plafutiff must suffer in order (o have standing to
erfoin a public naisance. The testimdny before the tial couct was that transienis using
the Episcopal Center's services interfered with the use aud enjoyment of the propertics
a the sutrounding neighborhood. The trial court enjoined the Episcopal Services
sctivities a5 a nuisance. Tn deciding the special action braught by Episcopal Comuunity
Services, the Arizona Supteme Court held that hecause the acts allegedly committed by
the patrons of the neighborhood center affected the residents’ use and cajoyment of
their real property; a damage special in nature and different in kind from that

experienced by the residents of the city in general, the residents of the neighborhood

12
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Copy: Minute Entry Order issued In Yavapai County Superior Court No. CV 990042
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AN THE SUPERIOR COURT OF THE STATE OF ARIZONA,

IN AND FOR THE COUNTY OF YAVAPAL

DIVISION 2 NORBERT G. WEDEPOHL, Clerk

HON ROBERT M. BRUTINEL By LAD
CASE NUMBER: CV 930289 DATE: October 31, 1997

COUNSI
RICHARD STEMSEN, f ux, of ai. Paul . Roberts
Jerry Carver
Plainif,
vs
MERWYN €. DAVIS, etc., ef al, Michacl K. Murphy
Bruce E Rosenberg
Defendant KICHASD WORLING ONE COLIMBUS PLA:

3636 N. CENTRAL AVE. PHOENTX 47 850

This mattor comes before the court following the trial of the case to the court on August
6, 1997, The court has considered the evidence presented at trial, the Trial Memoranda filed by
e parties herein, and the court’s view of the property and the aceess routos thereto

The issue in this case is whether the homeowner/plaintitts, who live in what was Unit 9,
Jutiperveood subdivision are enitled to condemn a private way of necessity across land belonging
10 one or both of the defendants

Plaintiffs are purchasers of residential lots in Yavapai County, in what was once (but is no
longer) part of the plaited subivision of Juniperwood Ranch. Plaindtfs testified that they werc
aware, when they purchased their lots, that therc was no legzel access (o the fots. Plaintiffs have
physically accessed their property either across the Defendant’s ranch properties, or across an
admittedly torturous route across lease land belonging t0 the State of Arizona and then through
the actual Juniperwood Ranch subdivision to irs entrance at Crooktan, on Interstate 40 west of
the town of Ash Fork

Plainifls contend that there is no legal access across the State tand and indecd no legal
access across Juniperwood Ranch, and that the only reasonable access is across the Defendants

property

Defendants are the owners of two ranches which adjoin each other and adjoin the Plaintiffs
“subdivision.” 1t is undisputed that the Defendants have no connection with the Plaintiffs or their

4 STE 500
5012
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predecossors in inferest. Defondants did ot own nor sl the land subsequently acquired by
Plaintifl. There was some question at trial as (6 whother Defendant Davis ever gave peimission

for some of the Plaintiffs to usc the access across his property.

This case is an example of the inherent conflict which arises as the population increases in
this county and as the usc of pioperty changes from agriculural 1o residential, See Spur
Indusirics, Inc. v. Del & Webb Development Co, 198 Ariz. 175, 494 b2 700, (Aris 1972). The
Defendants testifiod as to the damage resulting from poblic travel across the rasch, such damage
15 obvious from the court’s view of he property. What was once « two-rut track is now in many
Shots two rutted Lunes.  As the grass is worn away, swales result and become mud hogs when wet
The road expands to get scound them: more grass s lost. Road signs show the usual damago
from gunfire. Litter and damage to fences ahound. None of these things, except the expansion of
the road, are the direet fault of Plaintiffs, al simply resuk from the increase in public use of theso

roads.

Does the taw require that the Plaintiff make some effore to explore the possibi ity of

access scrass the State land,

PLiiniffs have the burden of proving a reasonable necessity for conderaing the private
way. Arizona faw has held that this includes proo that no implied easement of necessity exists
Bicke, 169 Ariz. at 375, citing Roberts v. Smith, 41 Wash. App. 861, 707 P 24 143 (1985), Tho
Roberts court stated in discussing the issue of burden of proof

However the issue of implied casemant was integrally related to the qusstion of
whether thete was necessity to pass over defendants” Jand. Defendants specifically
raised the issue of implied easement ta deny the viaim of necessity. Because it is
the plaintiffs who are charged with proving nccessity, the burden of proof includes
proof that no implied casement exists over grantor’s property.

Roberts, 707 P2d at 145, Similarly, in this case Defendants raise the issue of access and
acquisition of a tight-of-vay on the cxisting roadway in Section 6 across State land, and across
the Juniperwood Ranch. Plaintiffs have the burden of proving thar such right-of-way cannot

teasonably be acquired

Planniffs assert tha this issue has already been decided by the holding in Solana Zand Co
v Murphey, 69 Ariz. 117,210 P.2d 593, (Ariz. 1949) in which the court held that the Defendant’s
argument that the statutory provision allowing the Piaintff to petition the county board of
supervisors pursuant to §59-601 A.C.A. 1939 for the establishment of a county highway was
without merit. The Solana court stated that such a request would be “fruitless” because of the
lack of development i the area, and that *._providing for condemnation at the instance of a
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private party the framers of our constiution as weil 3 the legislarure affitmatively rejected such a
contention.” 69 Ariz at 12

I the context of a requirement that a Phintiff could be precluder from seeking a private
wway of necessity specificaily allowed by the Arizonz Constitution and Arizona Stamute simply
Bocause the right Lo petitor the county exisred, the above-quoted statement is cloar.  §30.601
AC.A. 1939 provides that “ITjhe baards of supervisors may establish, aler or abandon highways
fot counties and other tegal subdivisions, and condern and appropeite public or private property
therefor “The statute then goes on 1o describe the process by which such 4 highway is created
1 appears to this court that Soluna bolds thal the oxistence of a process under which to petition
the county does mot prectide the bringing of an ection to establish  private way of neoessity. T
does not appear from the opinion that he plaintif's property adjoined corny land, tho sy
decided in the case is whether plaintiffs bad to request that the counfy condemn a road wder its
Statutory authority. The Sofanar Court staied that this was unlikely to be successfil and that e
suuch requirement existed in light of the provisians of the Arizona Constitution and the enabling
statutas. The issue of whether a condemnor of 2 privaie way would have 10 seck the use of an
exiting state right-of-way scross adjoining land was simply not before the Sofarna court, Sofuna
i not dispositive & (o whether Plastiffs should have to show they have no way of obtaining the

use of the existing roadway

The couet concludes Plaintifs have the burden of proving that obtaining use of the existing,
Fway across Scction 6 from the Siate of Asizona is not reasonzbly possible

right-o

Stave the Plaintifls proven no reasonable access scross Section 6 and Juniperwood

Ranch?

ARS.§ 12-1202(A) provides

Right to private way of necessity; mitation

A, An owner of or & person entitled to the beneficial use of land, jines of
nining claims and sructures theceon, which is so situated with respect o the fand.
of another that it is necessary for its proper use and enjoyment to have and
maintaln a private way of necessity over, across, throug, and on the premises,

area for the construction and

may condemn and take (ands of anather, sufficion
maintenance of the private way of nece

Plaintifs are charged with proving reasonable necessity for the way of necossity, they have
the burden of proof, including the burden of proving that no other access exists to thei property
Plainiffs are not required to prove tha they bave 1o outlet, but only that they have o adeduate
20 convenient one. In other words the condemaor need not show an absolute necassity for the




[image: image100.jpg]Octaber 31, 1997 Cause Page

taking, a reasonable necessity being sufficient wa Land Co. v. Murphey, 69 Ariz. 117,210
P.2d 593, (Ariz. 1949)

Courts have denied easements of necossity Wwhere there was reasonable acoess to the
property even in situations where denial of the easement caused considerable hardship. Chandier
Fiyer. Inc. v. Stellar Development Corp., 121 Ariz. 553, 592 P.24 387, (Ariz.App. 1979) The
standard set forth in the Restatement, Property, §276, is that an easement of ncessity will be
implied if "without it the land cannot be effectively used

That the route zcross Juniperwoad Ranch is substantiaily less convenient is not by itself a
basis for condenuting the shotter more convenient route acsoss the Defendant’s property. Bicke!
v, Hansem, 169 Aciz. 371, 819 P24 957, (Atiz.App. 1991). The condition of the raad, while poor
and inconvenient, is passable

With regard 1o the access across what is now Juniperwaod Ranch, the testimony of Den
Gronek and Bill Chesbro conflicts. Gronek testified that there was no legal access for Plaintiffs

across Juniperwood. Chesbro testified that First American Title Company would insure access
Arizona. First American is

ucross Juniperwood, except across the land belonging to the State of
 PlainilTs have

the subdivision frustee and can grant access, hence the court does not find that th
proven that no access cxists across Juniperwaod Ranck

Conclusion

The court finds Plaintif's have not met their busden of proving that no reasonable access
exists. Ttis ordered that judgment shall enter in favor of Defendants on the complaint. Defendants
are directed to prepare a form of judgment and findings of fact and conclusians of faw in
conformance herewith
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ERIOR. COURT OF THE STATE OF ARIZONA

TN THE SUPJ

[N AND FOR THE COUNTY OF YAVAPAI

DIVISION 2
HON. ROBERT M. BRUTINEL

CASE NO. CV 960042

T

69 CORRIDOR CONCERNED CITIZE
and Arizona non-profit corporation,
MILDRED DIXON SMITH, a taxpayer,

Plainti

s,

CITY OF PRESCO'
corporation,

T, 2 municipal

Defendant

The court having taken Defendant
under advisement as well as the Cro:
court having conside
the ruling of the court is as follows

This casc a
(hereafter the “Ci
City and TWC

es out of four Development
The first Development Ag

NORBERT G. WEDEPOHL, CLERK

By Angela Kinkead

DATE: June 23, 1995

COUNS

Ellen M. Van Riper
Irvine Van Riper

1419 North Third Sureer, Suite 100
Phoenix, Arizona 85004

Ralph M. Hess
Prescost Legal Department
P.0. Box 2059

Prescatt, Arizona 86302-2059

of Prescatt’s Motions for Summary Tudgment
fotions for Summary Judgment filed by Plaintifls, and the
ed the Motions, the Responses, the Replies and the arguments of counsel,

greements entered into by the City of Prescott
ment (the “Mall Agreement”) is between the
1 Prescote Mall LLC, ( “TWC II") and Bullwhacker Associates, (“Bullwhacker™)

an Arizona Limited Partnership. The second agreement (the “Bullwhacker Agreement?) is
between the City and Bullwhacker. The third agreciment is between the City and Lamb Chevrolel,

Lac. (Lam!

). The fourth agreement is between the City and York Motors, Tnc.(York).
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On Junuary 27, 1999 the 69 Corridor Concerned Citizens (69 CCC) fled their Verified
Complaint in this matter ~ Count [ alleges lhe Mall Development Agreement is void and
unenforceable pursant (o the “Gift Clause,” Asizara Constitution, Art. 9, §7. Count 1l alleges
that Paragraphs 7(F),(G). (1) and 10 of the Mal! Agresment are unenfarccable pursuant to
Count 111 alleges that the City cannat grant a variance 10 TWC
1T a5 part of the Mall Agreement. Count IV alleges that the Bullwhacker Agreement is void and
unenforceable pursuant to the “Gift Clause,” Arizona Constitution, Art. 9, §7 Count V alleges
thal Paragraphs S(A} and (B of the Bullwhacker Agrecment are unenfarceabic pursuant (o
Arizona Constitution, Art. 9, §7 Count V1 alleges that the Buliwhacker Agreement violutes
counts alleges similar complaints

Arizona taw regarding “contrace” zoning. The remaining
regarding the York Agreement and the Lamb Agreement

Violation of the “Gift Clause”

“The Arizona Constitution, Ar

I, §7 provides

ip: joint owaership

tozn of eredit; subsicies; stock ow

Section 7. Neither the State. nor any county, city, town, municipality, or
other subdivision of the Stac shail ever give o loan its credit in the aid of, or
make any donation or gran, by subsidy or otherwise, to ary individual,
association, or corporation, or become & subscriber to, o a shareholder in, any
company or cofporation, or become a joint owner with any person, company, or
orporation, except as to stch ownerships as may acerue o the State by operation

or provision of law

As the parties point out, there are two elemets of judicial review under Art, IX, § 7
First, the reviewing court must he satisfied that 2 dispensation of public funds or property serves a
public purpose. Second, the reviewing court must be satislied thal the dispensing public enlity has
received 'consideration’ which is not 'so inequitable and unreasonable that it amounts to an abuse

of discretion, thus providing & subsidy 1o the private entity. Wistuber v. Paradise Valley Unified
School District, §37 P.2d 158, 172 Asiz. 356, (1984); Arizona Center For Law In Public Interest

v. Hassell, 172 Ariz. 356, 837 P 2d 158, (App., 1951)

Wistuber provides that the court must not be averly technical and must give appropriate
deference (0 the findings of the governmental body. However, the reviewing court must be
independently satisfied that the twa cloments of a valid dispensation have been shown. [ither
objective may be violated by a transaction even though that transaction has surface indicia of
public purpose The reality of the transaction both in terms of purpose and cansideration must be.

considered 172 Asiz. 368
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Public Purpose

“The term “public purpose” is incapable of exact definition and changes to meet new.
developments end conditions of times * iy of Glendale v. White, 67 Aviz. 231, 194 P 24 435,
438, cited in Wistubor, 172 Ariz. AL 343 Wisuber involved 4 challenge to & contract between
the Paradise Valey Unified School Distriet and its teachers” association which provided that they
salary. The Coust held that (his met the

would share the expense of the association presiden
public purpose requirement because

The services parformed by the Assaciation Prosident aid the District in performing
its obligations. Her funcrions fi well within the Board's satulorily granted
diseretian to employ persons for ather than classroom teaching. Sce AR.S. §
15-343(A%, ARS § 15-502(4)

141 Ariz. 348

Similarly in City of Tempe v. Priot Propersies, Inc, 22 Atiz. App. 356, 527 P.2d 515
(1974), the court stated that the City kad authority 10 leass property pursuant 0 Arizona statute
and that:

Moreaver, it is not seriously argued that Tempe could not lease its property (o
private cosparation for carrying on major league spring training, a ‘public purpose

22 Ariz App. 352

ARS. §9-500.05. provides in relevant part

Development agreements; public safety; definitions

A A municipality. by resolution or ordinance, may enter into development
agreements relating to property in the municipality and to property located outside
the incarparated area of the municipality.

G In this section, unless the context otherwise requires

L "Develepment agreement” means an agrecment between 4 municipaity
and . alandowner o any other person having un interest i real praperty that
may specily o otherwise relate Lo any of the following
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s and requirements for public
ctue and subsequont

J Canditions, terms, restrict
infrastructure and the financing of public infrasts

reimbucsements over fime
(k) Any other mattors relating 10 the development of the property
AR §9-500.11 provides, again in relevant part,

§8-500. 1. Expenditures for economic development; definition

A. Lo addition 1o any other powers granted (o a city or town, the governing,

bady of a city or town may appropriate and spend public monies for and in

comnection with economic developiment activities

C.For the purposes of this section, *economic develapment activitics”
means any project, assistance, undertaking, program or study, whether within or
outside the boundaries of the city or tawn, including acquisition, improvemen,
leasing or conveyance of real or personal property or other activity, fhat fhe
governing body of the city or town has found and dewermined will assist in the
creation or retention of jobs or will atherwise improve or enhance the economic
welfare of the inhabitants of the city or town. (Emphasis added.)

In passing the above:-referenced statutes, the Legislature of the State of Arizona has given
municipalitics the discretion to spend public money o enhance the cconomic weifare of its
ciizens. 11 cannot be disputed that these agrecments willincrease the City’s salcs tax base (to
somie degrec) and will create jobs. As in Wistuber, the Economic Development Agreements that
the Defendants entercd into fit within the City's statutorily granted discretion to engage in
economic developrient activities. The court finds that the Development Agreements ar for o

public purpose.
Fair Consideration

Fhe public beneit to be obtained from the private entity as consideration for the payment
or conveyance from 2 public body may constitute a "valuable consideration” but the Constitution
mey still be violated if the value to he received by the public is far exceeded by the consideration
being paid by the public Again, in reviewing such questions, the courts must nat be overly
techuical and must give appropriate deference 1o the findings of the governmental body
Wistuber, 141 Ariz. 348
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In Pilot Properties, the court held that e governing a derermination of whether a giftor
donssion has been granted by & muncipalty 0 a private corporation i the s s trs wule
determining the validity of municipal contiacts gencrally. The court srated g rule, as set forth in
ity of Phoensx v. Landrum & Mills Realty Co, 7\ Atz 383, 27 b 34 101 1, (1951}, as follows

iecking the validity of a contract made by
eeipality bis the burden of showing that such a contract was so improvident
that it amotnts to « palpable abuse of cisretion. s ot ergh 1 s s o
contract was disadvaniageous 1o the city or that it might possibly prave 1 he
scth. We bold that the showing must be that the contract was either tainted with
fraud or 50 incquitzble and unreasonble tha it amounts 10 an abase of disereyin
4 Azt 388,227 P.2d a1 1014, (Fmphasis added)

(13t must be kept in mind that ono

22 Ariz. App. 363

In Pilet Propertes, he City of Tesmpe leascd 110 acros fo 99 years for the s of §1 o0
peryeas fr the express purpose of consuucting and operating « Fciliy for major teague baseball
Spring training. The Court of Appeals remanded for a determination as to whether the
comsideration received by the City was 50 inequitable and unteasonable that 1 smounted (o a1
Shuse of discretion, and the if 50, the loase was a gifl o subsidy n viofasion of the Arispn
Constiustion. 22 Arz App. 367, The court lsted the material actors for the 1ris soups ©
consider in making a determination, including the fuir market value of the propetty, and the
benefits bestowed on the city

I @ moion for summary judgment, "[clredibility determinations, tho weighing of the
evidence, and the draving of legitimato inferences from the facts are jury Runcrions. 1ot thove ofa
fudge... The evidence of the nor-tovant i to be belicved, and all pist(Aable miorenm ¢ 10 be
drivwn i bis fev0r." Avcerson v, Liberty Lobby, ine. 477U 5. 243, 259, 106 8 o1 3300 2513
(1986), quoted with approval in Orme Schaod v. Reeves, 166 Arir, at 300 10,802 P2d at
} 0809 Thompson v. Beer-Bult Aisminam Prodiucts Co.. o 17) aris. 530, 832 b 4 203,
(Asiz 1992),

The maion for summary judgment must be denied ifa reasonable jucy could find the
requisite proof by a preponderance of the evidence. - Converseiy, the motion should bo granted if
o reasongble jury could find the requisite proof by a preponderance of the evidence Thompson
V. Beiter-Bill Aluminum Products Co, Ine., 171 Asiz. at 211, The motion should be sranted if
the facts produced i support of the claim o defense have 5o ltle probative value, given the
guantum of evidence required, that reasonable people could not agree with the conchusion
advaced by the proponent of the clim or defonse. Orme Schoo, 166 Ariy at 1005, Susted
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differently, the appiicable srandard for d yis that the motion should be granted if
on the siate of the record the Court would have to grart 4 motion for directed e at the trial

Orme School, 166 Ariz. ar 1008

In this case the Plaintiffs assert that the consideration fram the party receiving the public
funds must be contemporanenus and “actusl” Plainiffs zlso claim (g, the City's analysis of the
sales tax revenues i expecs to receive are flawed. Tho issue before the. coust, with regard (o
each oFthe Ageemenrs, is whether the work 10 be pertormed by the City under the agreement
constitutes a subsidy in violation of the Arizons Constination

Tt appears that the mejority of the woncy ta be spea Ly the City for improvements will be
sevver improvements Those will remain the property of the

spent on streels and on warer an
iy Where the improvements ars for & public purpase and are 16 remagn s property of the
City, under the hotding in Walled Lake Door, expenditures for such improvements are
constitutionally persuissible. Pilor Properties, 22 Ariz App a1 361 Conversely, the cost of
meving £1) dirt from the Westcor site 10 the Lamb and York sites cearly bonafcs property which

will not become the property of the City.

The estimates of the cost of moving the dir range Form approxisately $250,000.00 by the
City 10 52,000,000.00 by the Plaintifis. Ms. Kendig, (he Plainfiff o expert, quarrels with the City’s
42 roven projections on the basis that they have not been reduced 16 preosnt vaoe i that any
estimate beyond ten years Is spoculative. The revenue cstimate by the, City for the first five years
However is more than eleven million doliars. Mr. Kendig docs agy seriously argue with that
munber

The City propases o spend $2.5 million to buid streets and water and sewer
mesents which it will own 1t wants 10 spend a3 much a5 52 rullion, using the PleitifFs
number, 10 imove dirt (o entice three businesses to locate in the ciy, which w) gonerate 11
million in additional sales tax revenue in the first § years

s a mater of law, the court cannot find that this constitutes an abuse of discretion. The
Citys Motions for Suminary Judgment as to Counts T 1L 1V, V, VIL VIHL X1, XH are granted

Varianee/Contract Zoning - Standing to Sue

The City assrts that the Plaintils do nor have standing to assert the claims contained in
Counts 11, VL 1X, X, X1, and XIV.
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The issue of standing in Arizona is whether, given allthe circumstances in the case, the
Petitioier has a legitimate interest in aa actue! controvarsy. The question of standing in Arizona is
ot & constigutional mandate since Arizona hs no counterpart to the "Gase or controversy”
tequirement of the foderal constitution.  Siate v. 8 Bar Enterprises, 133 Ariz. 59, 649 P9 978
(1982). In addressing the question of sanding, the Caur is cantronted only with questions of
prodential or judicial rostraint. 1d a1 191, 649 P.2d at 980, n. 2. The Court will not issue mere
advisory cpinions, 50 as to assure that the case is not moot and that the issues will be fully
developed by true adversasics. These considerations require at n inimum that each party possess
an intecest in the outcorme. (Chambers v. Uited Form Workers Organizing Committee,
AFL-CIO, 25 Asiz App. 104, 541 P.2d 567 (1975}, Arizona law requires only that the Petitioner
have some damage special in natare and differeat in kind from that experienced by the residents of
the city in gencral. - drmory Park Feighborhood Ass'n v. Episeopal Community Services in
Arizona, 148 Ariz. i, 722 P.2d 914, (Ariz. 1985). However one who alleges only genreal
economic and sesthet losses docs no have standing.  Perper v. Pima County, 123 Arz 439,
600 P.2d 52 (App 1979

In her aflidavit und in the Second Amended Compfaint, Ms. Mildred Dixon Srmith alieges
that her peacefut use and enjoyment of her home would be interfered with by reason of increaced
traflc, pollution, roise an liter, loss of the night sky and increased crime. This appears to be
fitle dlifferent from the claic: of special demage in Perper. 1t does not appear that PlaiatifFs have
standing to challenge the cleimed improper zoning or varian

Coatract Zoning

Paragraph 3 of the Bullwhacker, Lamb and York Agreements each have specific
provisions regarding the permissible use of the property. Specificially the uses are those allowed
inthe City's *Business B zone but with additional imitations. The agreements also provide that
the property owner shall apply for and obtein appropriate zoning and any required Master Plan
amendment and that if such rezoning is overturned by referendum, then the conditions sof forth in
the paragraph “shall have no fscther force and cffect ”

Plaintiffs claim in Counts V1, LX, XUl of their complaint that these provisions violate tho
common-law probibition against “contract” zoning. The power to regulate fand use through
zoning ordinances is vested in municipal legislatures and they cannot bargain away this power
Pavis v. Pima County, 121 Arie. 343, 345, 590 P.2d 459, (App. 1978). Violations are usually
raised by a party attempting to enforce or be relieved of an agreement to tezone, o as the result
of an amendment to the zouing ordinance creating special restrictions or conditions not applicable

t0 other property similarly zoned. Sec 70 ALR3d 125
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1 his case the City limits the type of use ta which the property can be
ent docs

It the agreements
put. Thisis specifically permitted by A.R.S. §9-500.05(G)(1). The form of the
not expeessly require the City to rezone the property: such an agreement would not be
121 Ariz.at 345 Plaintiff argues that the City cffectively rezoncd the
12 the agreements. This is incorrect. Surcly given their adoption of the
Development Agreements the City could be expected to dook favorably on the requesied
rezoning, but the Agrecanents required the Praperty Owner and the City 1o corply with the Law
rogarding rezoning. This reserved the right of the public to participate aad to comment, and the.
right to challenge, in court or by referendim, the 7oning ordinanco which was subsequently
adapted. Clearly the project conld not be built until the proper zoning wes obtained. The Cily's
Motions for Summary Judgment as to Counts VI, IX, XIIT is granted

enfarceable. Davi
property by adop

Reimbursentent of Development Fees -Variance

Paragraph 71 of the Mall Agreement exempts the property owner from compliance with
the City's “billside” ordinance. 3oth the York and the Lamh A greements provide for
reimbursement of certain City fees and for the City Council w give "cnsideration of
comprohensive sign package.”

Waivers of water and scwer hook-up fees and plan fecs are not, as the city points out
vaiances from the zoning code and appear to be within the statutory authority granted 1o the City
in ARS8, §9-500.11. The Agreements do not require the City Council to adopt the sign
package, rather simply to consider it, which the property owners have the right to requos!,
agreement or not.  The adoption of a sign package can be challenged if and when it aceurs, It
oede that the City had the authority 1o grant an exception to its
ty's Motions for Summaty Judgment as to Counts 1IL, X, XIV is

appears that the Plaintifts
Hillside Ordinance. The C:
granted

The Plaiatiffy’ Motion to Change Venuc is denied.

The Motion to Leave to File Second Amended Complaint is granted.




