Walter J. Burien, Jr.

P. O. Box 2112

Saint Johns, AZ 85936

Telephone:  (928) 445-3532

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA


IN AND FOR THE COUNTY OF MARICOPA
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​                                                                      Hon. Commissioner R. Jeffrey Woodburn
                                                                      Hon. Casey Newcomb         


From the hearing of 08/26/210 as was evident confusion continued unresolved relevant to Father's disposable income as was evident from the minute entry issued from that hearing.

To clarify this matter for the court the following true facts are presented in consideration of the Orders of the Court dated 08/26/10:

It is known that the father as of April 15th 2010 was granted a VA Disability Pension in the amount of $891 per month of which within this figure is $165 allotted for support by the VA for one dependent child. The father willingly increased his child support payment to $165 per month as of May 1st 20010 and filed with the VA to increase his dependents to two children of which he has stated by affidavit Ref: Statement of Walter Burien filed with the court in July of 2010 that if and when the VA approves an additional dependent allotting an additional $165 per month he will increase his child support payment at that time made to $330 per month.

    It is known by the court that the Father previously to being granted a VA Disability Pension that he was receiving $87 per month from SSI disability of which the father willingly paid that entire $87 per month in child support and then upon granting of his VA disability Pension in which his SSI disability payment of $87 per month stopped, he willingly increased his payments made to $165 per month of which leaves the father from his monthly VA Disability Pension $726 per month to meet his normal living expanses. The majority of the father's living expenses are fixed at a monthly cost and three costs vary depending on the season of the year.

The court is aware that the father lives on a location outside of Saint Johns, AZ where electricity and water are not provided. To meet needs the father generates electricity by generator and water is hauled in by a paid water service. A propane tank is also present to provide for heat and cooking. If living in town total costs would be much higher but in conservancy of finances available the father lives in isolation.

The primary issue before the court is the father's disposable income as determined after living expenses. To clarify the cost of living expanses for the court, a listing of the basic fixed and variable expenses are as follows:

MONTHLY FIXED

Verizon wireless internet access in which the phone and internet service processes through --------------------------------------------------------------- $120 / Month

Vonage Phone Service ------------------------------------------  $43 / Month

Water Delivery that averages one delivery every two months at $110 per delivery ------------------------------------------------------------------------------------   $55 / Month

Gasoline to run generator to produce electricity averages 3 gallons of gas per day ($9/day x 30) -------------------------------------------------------- $270 / Month

TOTAL MONTHLY FIXED EXPENSES: $488 per month

MONTHLY VARIABLE EXPENSES

Propane for heat, cooking, and running the refrigerator will vary by season. A low average based on minimal usage during summer months would be $53 and a low average during winter months $220. The following is the minimum average under the best conditions: --------------------------------------------------------------- $112 / Month

As known by the court the father as several dogs. They are fed Walmart Old Roy complete nutrition dog food of which the cost per 44lb bag is $17 per bag and the family of dogs father takes care of consumes at the minimum about ten bags every two months or 5 x $17------------------------------------------------------------------------- $85 / Month

Gasoline needed for four trips per month (30 miles) to town in father's 1978 Southwind RV that gets 6 MPG for essential shopping and food purchases at $3 per gallon. ------------------------------------------------------------------------------------------------  $60 / Month

Food purchase at the lowest cost average per month -------------  $100 / Month

TOTAL MONTHLY VARIABLE EXPENSES: $357

TOTAL MONTHLY FIXED AND VARIABLE COST: $845

DISPOSABLE INCOME AFTER BARE COST OF LIVING PAID FROM VA DISABILITY PENSION AND CURRENT $165 CHILD SUPPORT PAYMENT MADE: 

          $891 - $165 - $845 = Disposable monthly income ($119)

ANNUAL FIXED EXPENSES

Minimum annual coverage Auto insurance for the 1978 Southwind ---------- $75

AAA Travel and accident coverage --------------------------------------------------  $136 

AZ Registration for the 1978 Southwind ---------------------------------------------   $38

The plain facts are: The father is living at a negative cash flow before any incidental expenses and after making the current $165 payment for child support. The court is aware based on testimony given and not refuted that the father borrowers money from friends to make up shortfalls to live.

Current statutory guidelines would establish based on disposable income the father's child support at zero. The father though in good faith is allotting $165 per month and has agreed to increase this amount to $330 per month upon allowance from the VA through his VA Disability Pension, a payment being made by the father based on statutory guidelines that is well over allowable limits but will be made by him willingly in good faith to assist his children.

Per any past and prior judgments standing derived from a child support order of $668 per month, it is a known fact that since the establishments of those judgments having a sole basis of misplaced "potential" and not established facts as know by the court today, they never should have been allowed to be implemented or left standing. In all good light they should be vacated. There is no issue of interest or payment towards a void judgment(s). The father's financial condition since the inception of these prior judgments is at the best level today based on the allowance of his VA Disability Pension. Up until this point the father was on food stamps and had an income substantially less than what he does today.

The last primary issue that needs to be addressed are the Code of Federal Regulations the VA follows per what allows the father to receive the $165 and potential of $360 per month from the VA. It is clear that the support payments are only allowable if the father "has not been divested of legal custody". The child can be in the custody of the mother but the father who is the veteran must maintain joint legal custody. This comes up as an issue being that through the minute entry of Judge Lisa Daniel Flores dated 02/23/2006 at the bottom of page three of the minute entry states: "IT IS ORDERED that Mother has sole legal and physical custody of John Joseph “JJ” Burien." 

The order of Judge Flores is still standing and the father being devoid of joint legal custody [physical has no bearing on the VA entitlement but legal does] will not allow the VA based on CFR: 38; Part 3; SUP 76 to continue dependent payments to father "for purposes of Department of Veterans Affairs benefits" and in this event of termination of child support granted by the VA the father will no longer be able to make any further child support payments. The court is advised in light of the CFR regulations that joint legal custody needs to be reinstated by order of the court for child support payments to continue uninterrupted on the VA and father's part. 

An accurate and true copy of the relevant CFR regulations is as follows:
Title 38, Part 3, Supplement No. 76  (CFR - Code of Federal Regulations)

Page Section 3.57-2

(d) Definition of “child custody.” The provisions of this paragraph are for the purpose of determining entitlement to improved pension under §§3.23 and 3.24.
(1) Custody of a child shall be considered to rest with a veteran, surviving spouse of a veteran or person legally responsible for the child’s support if that person has the legal right to exercise parental control and responsibility for the welfare and care of the child. A child of the veteran residing with the veteran, surviving spouse of the veteran who is the child’s natural or adoptive parent, or person legally responsible for the child’s support shall be presumed to be in the custody of that individual. Where the veteran surviving spouse, or person legally responsible for the child’s support has not been divested of legal custody, but the child is not residing with that individual, the child shall be considered in the custody of the individual for purposes of Department of Veterans Affairs benefits.
THEREFOR the Petitioner moves the court, by Order of the Court for a child support modification that is within well-established guidelines and that joint legal custody is reinstated at this time to make sure child support payments by the father can continue and done so in the best interests of the children.  In the absence of remedy sought and granted for modification of the standing Order of 08/26/10 by the court, Notice of Appeal to the Court Order of 08/26/10 is hereby given by this Petitioner to all parties to this court action and this Petitioner will seek all remedy and consequential penalties available by and through local and federal law that is available to him. 


Respectfully submitted this 1st day of September 2010,



                         Walter J. Burien, Jr.

CERTIFICATION

I, WALTER J. BURIEN, JR., certify that the foregoing statements made and documents provided by me are true.  I am aware that if any of the foregoing statements made by me are willfully false, I am subject to punishment.


Dated: 
    09/01/09
                     




                                                  

                   





Walter J. Bubien, Jr.
CERTIFICATION OF MAILING

The original of this pleading was filed with the court through USPS 1st Class Mail sent this 1st day of September 2010, to:

Maricopa Superior Court

Filing Counter - CLERK OF THE COURT

222 E Javelina Ave.

Mesa, Arizona 85210
AND a copy was mailed this 1st day of September 2010, USPS 1st Class Mail to:

Hon. Commissioner Jeffrey Woodburn

Maricopa Superior Court

222 E Javelina Ave. - Room 3-E

Mesa, Arizona 85210

Hon. Commissioner Casey Newcomb

Maricopa County Superior Court

Central Court Building

201 W. Jefferson – Room 5c

Phoenix, AZ, 85003
Paula Cotitta

Department of Economic Security

Assistant Attorney General 

P. O. Box 2390

Gilbert, AZ 85299

Troy Brown

1757 E. Baseline Road, Suite 130

Gilbert, AZ 85233

FAXED 09/01/10 TO: Hon. Commissioner Casey Newcomb, FAX NO. (602) 372-8651

                                    And; Hon. Commissioner Jeffrey Woodburn, FAX NO. (602) 506-5832

By-   WJB
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